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Cuar L
The Occafion of this Difcourfe, and what a

Feud .

R et N the grear Cafe of Tenures, upon the Commiffion of De-
W T8 fective Titles, argued by all the Judges of Ireland, and
publifhed after their refolution by the commandment of
: the Lord Deputy, this year 1639. it fell out upon the
s fourth point of the Cafe to be affirmed, 7har Tenures had
wai 27eir original in England before the Norman Conquefl :
- And in purfuit of this affertion, it was concluded, That
Fends were then and there in ufe.  In proof hereof divers Laws and Char-
ters of the Jaxon Kings, and {ome other Authorities be there alledged,
which being conceived to have clear’d that point, it thus followeth in the
Report, p. 35.

And therefore it <wvas faid that Sir Henry Spelman twas miflaken, who in
his Gloffary (verbo Feodum) refers the original of Feuds in England to the
Norman Congueff.  And for a Corollary (p.38.) addeth thefe words:

Neither is the bare conjefture of Sir Henry Spelman fufficient to take
away the force of thefé Laws. Vide Spelman in Gloflar. verbo Feodum.

Being thus by way of voucher made a chief Antagonift to the Reverend
Opinion of thefe lcarned, grave, and honour’d Judg=s, I humbly defire of
them, that writing what I'did fo long ago, and in a tranfitory paffage a-
mong a thouland other obfcure worfs (not chinking them to be provok’d
to this account) they will be pleas’d to pardon my miftakings where they
fall, and to hecar without offence, what motives led me to my conjectures
which they fpeak of. It is neceflary therefore, that firft of all we make
the Queftion certain, which (in my underftanding) is not done in the Re-
port. For it is not declared whether there were divers kinds of Fexds or
no; nor what kind they were thar were in ufe among the Saxoms: nor
what kind thofc were tK:lt I conjeCtured to be brought in by the Normas
Congueronr. 1 will theretore follow the dirc&tion of the Orator, and fix the
Quettion upon the definition.
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The ge- A Feud is faid o be Ufus fructus quidam rei immobilis fub conditione fi+
neral de- dei. But this definition is of too large extent for fuch kind of Feuds as our
ﬁ“;‘“’; of Queftion muft confift upon: for it includeth two members or fpecies greatly
| T differing onc from the other, the one temporary and revocable, (as thole at

Will or for Years, Life or Lives;) the other hereditary and perpctual. As
for temporary Fends, which (like wild fig-trees). could yicld none of the feo-
dal fruits of /¥ ardfbip, Marriage, Relicf, &c. unto their Lords, they belong
nothing unto our argument, nor fhall I make other ufe in fetting of them forth,
than to affure the Reader they are not thofe that our Laws take notice of.
To come therefore to our proper Scheme, let us fec what that beredita-
ry Fend is, whereupon our Queftion muft be fixed: For none bur this can
bear the feodal fruits we fpcak of, #Wardfbip, Marriage, &c.
The par. A Fendis a right which the Vafal bath in Land, or foe imnoveable
ticularde- 2hing of his Lords, to :’ﬁ’ the fame and take the profits thereof hereditarily :

finition of rer:%ing unto his Lord fuch feodal duties and fervices as belong to military

VI tenure : the mere proprietyof the foil always remaning unto the Lord. Icall
it as the Feadifts do, Jus utendi predio alieno; a r;igfst to ufe another man's
Land, not a property in it; for in true feodal fpeech the Tenant or Vaffal hath
nothing in the *pro rie? of the {oil it felf, but it remaineth intircly unto the
Lord, and is comprcien ed under the ufual name which we now give it of the
Seignory. So that the Sezgnory and the Feud being joined together, {fecm to
make that abfolute and compleat eftate of Inheritance, which the Fewndiffs in
time of old called Allodinm. But this kind of Fend (we fpeak of ) and no o-
ther, is that only whereof our Law taketh notice, though time hath fomewhat
‘varied it from the firft inftitution, by drawing the propricty of the foil from the
Lord unto the Tenant. And I both conceive and affirm under correction,
That this our kind of Feuds being perpetual and hereditary, and fubje(i to
IVardfbip, Marriage, and Relicf, with other feodal fervices, were not in
ufe among onr Saxons; nor our Law of Tennres (whereon they depend) once

bnowon uuto them. As fhall appear by that which hereafter followeth.
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The Original, Growth, and Propagation of Feuds:
firft in general, then in England.

Efore I enter into the Queftion in hand, it will be neceflary for better
underftanding that which followeth, to {er forth the Original, Growth,
Propagation, and Conditon of Feuds in general: Which I conceive to

be thus.
“There were no doubt from the beginning of fus Geutium, Lords and Ser-
vants; and thofe Servants of two forts. Some to artend and guard the
rfon of their Lord upon all occafions in War and Peace.  Some to manure
is Lands for the fuftenance of him and his qunil{. When private Families
were drawn into a Kingdom, the Kings themfelves held this diftribution.
Examples hereof are in all Nations. € King David well obferv'd it in the In-
i'}";f::f ftitution of the Kingdom of Ifiael: Where, if fuch fervices have any fhew
among  of Feuds or Tenures, we have a pattern for them all: v2z. For that of Franc-
the Few. g/moine “in the Levites: For Knight-fervice, Tenure in Capite, and Grand

Sergeanty <in she Military men, Which ferv'dthe King perfonally by monthly

ot

& Cujac, in prefas. ad lib. 1. feud. p. 10. & feq. ® Cwjsc. adlib. 3 feud. tir, 1. p. 173 € 1 Chrom,
chap. 13, ¢r 17, ¢ lbid. Cap.23. ¢ Cap.2]
courfes

»

Chap. 11.

courfes: for Socage, in thofe whom David appointed to manure the Ficlds,
drefs the Vineyards, the Olive-trees, the Mulberry-trees, and that had the
care of the Oyl, of the Oxcn, of the Camels, Affes, Sheep, &c. For the
Lands and portion of the Levites was given to do the fervice of the Taber-
nacle; ¢ the Lands of the other Tribes, to fight the battels of the Lord a-
gainft his idolatrous enemics, andto root them out.  Thus may fancy couple
the remoteft things. To come lower down and nearer home, © Panfarias

D a - .
tells us, that when Brenuns (who they fay was a Britain ) invaded Greece

By Knight-Service.

with an Army of Gauls; every horfeman of the better fort, had two other Amang

horfemen to attend and fecond him (as his Vaflals) and they three together
were called Tepapxeriav Trimarcefiam, i. c. a fociety of three horfemen.
f But Czfar faith, that the nobler Gaxn/ls in his time, had (according to their
abilites) many horfemen attending them in war, whom by a German word
he calleth Ambaéios, which properly fignifies Servants, Vaflals, Workmen,
and Labourers; yct he by a fairer name expoundeth it there ¢ in Latin C/i-
entes, and in another place ! calleth them among the Germains, Comites &
familiares, as accounting them (like Abraban’s ' 318. Souldiers) to be all
their Lord’s Followcers and of his Family. 7acstus * likewife nameth them
Comites, as Companions andFollowers; guod bello fequi Dominum coguntur,
faith! Cujacius.  But Tacitus further faith, Gradus quinetiam ip fé comitatus
habet judicio ejus quem feéfantur; that there were degrees in thofe compa-
nies, as he whom they followed did appoint.  Like them, perhaps, in after-
ages of Farls, Barouns, Knights, &c. But how the Comites or Ambaiii
were mantained, neither Cefar nor yet 7acitus have related. As for fuch
portions of Land, as we call Kuzghts-Fees, they could not then have any;
for Cefar ™ {peaking of the Germans faith, (and fo it a;pcars by Zacitus)
B neque quifque agri modum certum, ant fines proprios habet, $c. « That
“ no man hath any certain eftate or peculiar bounds of Lands; but the if-
« rrate and Lords (of the place) affign from year to year to kindreds and fuch
« a3 live together, what quantity of Land, and in what place they think good;
« and the next year force them to remove. The reafon you may fee in Cz/ar,
« who °alfo theweth, tharthey hadno common Magiftrate ; butthe Lord of the
« Townor Tcrritory {et what Laws he would among his followers or Ambaétos..

Thefc Laws, the Goths, the Swwedes, the Danes, and Saxons, called Bila-
gines; of By, whichinalltheic Languages fiznifiethaTown, and Laghor Lagh-

e which fignifics Laws, asGravius ® Suecus, and our Saxon Authors teftifie.

And tho’ Fornandes a Spanith Goth writeth it after the Spanith corruption
Bellagines, yet wein England keep the very radix and word it {elf By-laws
even unto this day, tho’ diverted fomewhat from the {fenfe that Cé’fr fpeaks
of For we call them Town-lawws or By-lawzs which the Townimen make
among themfclves; but Cefar heweth that the Lords impofed them.  Here-
with agrecth, that of Tacitus, or {ome other Ancient, who {peaking of the
Germans 1aith, Agricolis fuss jus dicunt, They give Lawsto them which dwell
upon their Lands. For I take Agricolis here in the larger {enfe, to extend to all
that dwell upon the Lord’s Lands (as well his military followers as his husband-
men) in the 1ame manner as $o/zco/e containeth all that live upon the Soil, Ru-.
ricole all that live in the Country, and Cr/icole all that live in Heaven.
Thefe Lordthips of Towns, which Ce/ar {pcaketh of, were after by the Nor-
mans called Maneria. The Ambatti or Comites, andthefe which he faith /ééZa-
bantur Dominos fios, were called Vafalli, and Seifatores Manerii five Curie
Domini, Vaflals and Suitcrs of Court. The Bilagines or Toyn-laws were called
Confuetudines and Cuftoms of the Mannor. Thejurifdiction, which the Lord had

d Num. 21 14.1 Kings 13.17. ¢ Lib, de Phecid po 118 - ¥ Bell. Gall. 116. 6. p. 118. 8 Bell Gall
p. 184, P ibid porrs  Gemeit4. 13, R Gersn Morap. 119, FCujac. ad Conflis. Lotharsi feud. lib.
S p. 284 ™ Bell Gald Lb.6.p. 120, N Germ. Mor. © Bell. Gall. po121. P in Epif, 43 Bon. Vuican.

Vid. Beilagiacs in GlaJarnio nofro.
B2 over

the Gaels,

Ambati,
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rardus teftificth; but whether by fome pofitive Law, or by the munificence
over his Followers and Suiters, was called the Court Baron, and the portions of the Lords, he doth not tell us; nor when or by whom they were made
of Land, {S¢. affigned to hisFollowers for their ftipend or maintanance, were perpetual and hereditary ; tho’ he confeffeth, that ar laft they grew to be
at firft called Munera, after Beneficia; and laftly Fenda or Tenant-lands extended su infinitum, and then they began to be fettled upon the cldeft
which were of two forts, one for military men called Feudum militare and Son, who formerly had no preheminence above a younger Brother. But
Fendum nobile, tenure by Krzig/af:—ﬁr*vice; the other for husbandmen call’'d while they ftood lometimes produced in this manner by the indulgence of
therefore Fendum rufticem & 1guobile, tenare in Socage, or by the P‘IOU h. Princes, to the third, fourth, or fifth generation, ¢, fome men of learning
Thus it appeareth that Feuds and Tenures and the F eudal-la_w it {elf;, took have concluded them to be hereditary, as tho’ there were no medium be-
their original from the Germans and Northern Nations. In {uch condition tween a limitation (how far foever extended) and infinitum.
therefore (how obfcure foever) as Cefar and Tacitus left them to us, 1 Ge- To pafs by that; let us now go on in examination, when and how Feuds . H;*“'a
rardus Niger the Conful of Milay (who flourithed about 4 D. 1176 . and became bereditary. Some fugoeft a thew of fuch a matter under the two . ;. ;;
firlt compofed them into a book) taketh them up as he there findeth them; Othones, Germen Empcrour:%%vho fucceeded one the other abour the year redicry
and {peaking of the times of Ce/ar and Tacitus (as having the forcmentioned 973.) Bur to reft upon the common and received opinion (which we fhall
paffages under his cye) faith _#s; wiffimo tempore fic erat L 7)‘5’”””9’: m thereafter morce at large declare,) the truth is, that when Hugh Cgpet ufur-
poteftate connexum, ut guando velleut, poflent auferre rem in feudum af¢ ped the Kingdom of France againft the Carolinge.r he, to fortifie himfelf
datam. And this agrecth with Ce/ar, b whom it feemeth in the places be- and to draw all the Nobility of France to fupporr his Fa&ion about the
fore mentioned, that the Ambai?i or Followers of the Germans had in thofe year 987. granted to them in the year 988. that whereas till then they
times cither noLand at all, or no Eftate at all in cheir Land, or firft but at the enjoyed their Fewnds and Honours but for life or at pleature of their Princes;
will of the Lord, and then bur for one fingle ycar. Which Gerardus alfo they fhould from thenceforth for ever hold them to them, and their heirs,
confefleth to havebeen the condition of the cldelt fort of Fendataries; for he in Fevdal manner by the Cc'remony of Homage, and Oath of Fealty: And
faith prefently after his former words, Poftea vero eo ventum eff, ut per an- that he would accordingly maintain them therein, as they fupported him and
num tantum flabilitatem haberent (res i fendum date). 'Thus for another his heirs in tie Crown of France: which they joyfully accepted.
while theirFeudal Vaffals (whom here he calleth Fideles, andwenow Tenants This was a fair direCion for /#illiam of Normandy (whom we call the f:é‘ff he-
by Knights-fervice) enjoyed their Feuds no Othe::wife than from year to year Congueronr) how to fecure himfelf of this his new acquired Kingdom of Ep- |, gf;g
at the plcafurc of their LOI‘dS, either by granr or {uﬁcrance, " till further grace g[a”d; and he Pretermi[ted not to take the adva_nt e of it, For with as land,
confirmed them to them for divers years, and at leagth for term of life, which great diligence as providence, he prefently transfer’d his Country-cuftoms
Gerardysalfo prefently theredeclareth, faying, Desnde ffatutumefl ﬂff{f%ﬂf’dd wto England (as the Black Book of the Chequer witnefleth) and amongft
Vitam fidelis producerentur (Feyda. J In this manner ftoodthe rincipal Feuds them (as after fhall be made peripicuous) this new French cuftom of mak-
themfelves, even thofe of Earldoms and Dukedoms (which they call Fends ing Feuds hereditary, not regartying the former ufe of our Saxon Ance-
mafora and Fenda re a/ia) in the latter time of the Saxons, till the coming ftors; who, like all other Nations, fave the French, continued till that
of the Conquerour. But as touching the lefler Feuds which we call Knights- time their Feuds and Tenures, either arbitrary or in fome definite limitation,
Fees, 1 find nothing in Abby-books, otherwife than a numerous multitude of according to the ancient manner of the Germas s, receiv'd generall through-
Leafes and Grants made by Bithops and Abbats to their Followers for term out Eurgpe. For by the multitude of their Colonies and tranfmigrations
of life, without mention of Tenure or Feudal-fervice. Yer I muft confefs into all the chicfelt parts thereof; they carried with them fuch Feodal Rites,
that there is a notable precedent * Jeft us by Oficald Bithop of I} orceffer in as were then in ufe amongft them; and lanting thofe Rites and Cuftoms in
the time of King Edgar, who in granting out the Lands of his Bifhp;i)rick thofe feveral Countrics where they fettled themfelves, did by that means
unto his Followers, for life or three lives, impofed upon them by a iolemn make all thofc feveral Countries to hold a general conformity in their Feuds
Inftrument, ratified by the King himfclf;, a multitude of Services and Charees, and Military cuftoms.  So by the Longabard.r they were carried into Italy,
as well military as civil:- which after you fhall here fee, and then confider by the Saliques into the Eaftern parts of France, by the Franks into the Weft
how and whether they conduce to our Fexds or not. thereof, by the Saxons into this our Britasn, by their neighbours the
;rcrlx,:;‘_«_:s If we underftand them to be Fruds among the Saxons, or of that nature, eftern Gozhs (who communicated with the Germansin Manners, Laws, and
=" then are we fure they were no more than for life, and not inheritable, nor Cuftoms,) into Spzin; and by the Eaftern Goths into Greece it felf, and the
ftretching further, without further grace obtained from the Lord.  For which Eaftern parts of urope, 8&c. Thefe (I1ay) carried with them into the parts
purpofe Conradus Salicus (a French Emperour, but of German dcfcer_xt) go- of Europe, where they fettled, fuch ancient Feudal Cuftoms, as at the time
ing to Romeabour forty five years before the time of ourKing Edgar (viz. fub of their tranfmigration were in ufe among them. But the more prevalent
Ar. Dom. 915 .)to fetch his Crown from Pope Fobn X. made a Conftitution and more generally receivid Cuftoms, were thofe that were in ufe o taken
upon the petition of his Souldiers: Thar Jilrs or aviatici, the fons, or if no up in the time of Comradus the Emperour, and when Fewd: became heredi-
Sons were living the Nephews or Grandfbns (as they call them) of fome of tary; for on them efpecially is the Feudal Law orounded and compofed,
them, fhould fucceed in the Frud of their Father. (Sce the Conftitution in tho’ enlarg’d oftentimes by Conftitutions of the gnpcrours, and fpread a-
the beginning of the fifth book of Fends.) But Gerardus noteth that this broad into divers Nations by their example, countenance, or authority.
Law fertled not the Fend upon the cldeft Son, or any other Son of the Feu- ‘Wherein the Court of M:/an was chiefl foﬁowed sn rebus gudicatis (as ap-
datary particularly ; but left it in the Lord’s election to pleafe himfelf with ‘peareth by Duranens® and Merulat ;) but referving unto every Nation their
which of them he would.  After this, Fendsverc continucd in divers places peculiar Rites and Cuftoms. * For it was enerally received into every Khr:.lhg-
by feveral increments to the third, fourth, fifth, fixth and {cventh generation, dom, and then conceived to be the moft abfolute Law for fupporting the
and fometime ( for want of lineal ifluc) collaterally to the Brother, as Ge-

A f—

U Cujac. in praf, adlil.p, 1. T Cyac. atlib, 1. fend. po 21, 3 Vid, infra Cap. 26.

P Comment, in con'uer Fe 4 Cap. 1. 8 Xex Medelam lib, 3, b Gant. p 409.
Royal
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Royal cftate, preferving union, conﬁrming peace, ;md ﬁl_' prcmngt;‘obbl:rl‘::s:
incendiarics, and rebellions. I_conclgc_:lc with Cupacius, \x} J? Ep('m 1e abo :;”
cited paffages of Gerardus Niger, faith, * Qyam ;lmm ~endor zz::zzr far:;g:;zefg
guarimus{ His veluti incrementis panlatim __’ﬁ’ﬂ a mz:ﬂz:zf'm_ St 5 7 Efa‘c
poft Conradun ufus recepat, ut tranfirent ad liberos j}zgre.r 23t mfg{i iy ‘.
rreprest  The Military and Lay-Feuds being thus -.1:]\ anced from an arbitrary nt
sr'f::v%lri of dition to become pcrpemal and luqrcdlta(y, did now in on.nm,vyf acc‘oun
Feuds 25 Jojve their former name of Beneficia (which were only re;rnPO{?lr} -0'2 years,
o THe or life) unto the Livings of the Clergy; and retained to themice xlcs t1dc1 pro-
per name of Feuds, w%crebj{ they were produced to b? pic;?cilja .;2 Vm;e:
ditary. Cuyacius therefore {pcaking {_)f thcm botl{w, {aich, ;;z:-t;frz : .f;:; :r iﬁ
beneficio, quod boc temporaneum fusty tlind perpetunm. hn e fm% i
another place of thele éerzeﬂqta;::: and t_empamm:‘pqﬁjﬁr;‘? ..‘.: . l;ﬁ é&j ],- a:
m Jifdem pofica cepit conceds Feudum 1n perpet:mm, qito ﬂ u;rnd,_, ;p ‘
vium Feuduwm. ~Concluding in a third place, * that Pr?p: f% cnds ;mf.{nl-f
hac efty ut fit perpctua. So that Cdﬂ:m{.r in the F,CUdb ;i nrgundy faith,
° that omne Feudum guocunque mado. d{qrtzﬁrfzm Sit liw;c jdg;ftm—,h c;zm fiuc-
ceffione fit redacium ad inflar Allodialium : That a *]m J'b y ]:x 2 rgcani
{oever they beacquired, are made hereditary 5 in fo much als }: t ‘j continua
fucceflion of the Children into the Feuds of their Fathers, Il: ‘1ch:{ s are 1}110\;;
brought to be like A/lodial or patrimonial inheritances. T ws Feudiin ( whic
at firlt was but a tottering poflefiion, ad voluntatem ‘Z?a:ﬂz? ) @ f{)\\ mgs at
leneth to be an irrcvocab%c Eftatc, dcﬁ:fcndm.g by many iIIJCC(.‘ 1ons l;'om ?jn
to §on, becameat laft to be an al?folch inheritance, andt 1cr?upon the words
themfclves Feudum and Heredstas in common uie of fpcec ]d'
(Quem penes arbitrinm efl & jus & norma loguena: o
to be woces comvertibiles, and by a fair metonymia cach to fignific other,
For as Horace further faith, _ ‘
—-Verborum vetus interit etas,
Et juvenum ritu florent modo nata vigentquc. I
Aptly therefore and truly is it faid by the ever honoured Juftice £ :;f/ eton,
that Feodum idem eff quod hareditas; andthe captious criltxcﬂm of ?]u' Fjinﬁ.;
Swith (Dr. of the Civil Law) in denying it, is to his own reproach: Fo

great Mafter Cujacius (as before appearcth) fupporteth Lattleton; and his

fellow Civilians do tell him, guod in feudis particularis !om{'z_.r con ﬁwffﬂda
attendenda eff. And Lirtleton reccived it as ufed in this ﬁgmﬁcatlog PI;OIZ
the cldeft writers of our Law.  Of the like indifcretion is that of Dr. ] 0 g_;e
who carpeth at this ancient phrafe ufed in the formulis of o;r ;Cj{ ing,
where it is ordinarily faid, Rex feifitrs fuit in dominico fiio ut de f‘e]ouq} as
tho’ de Feodo was there to be underftood :}Jccordu_lg. to the Court o ’ 1 aI::,
for predium militare ﬁgﬂeriori Domino & fervitus ab}mmmfi n;)tj ?; the
Laws of England, pro direito ‘Dominio vel hareditate przrg_ © z /0 ;zra. ’
No pro-  To conclude therefore, Itappeareth by this paffage of Jl-l 1(:4:k ittlcton’s,
per Fexds joined to that we have formerly delivered, that our Law rool Hf(') nonge
betore of Feuds till they were become bereditary with us; which being fince the

L'L'in‘?”"' gonque{‘t (as we have already fhewed, and fhall prove abundantly hereafter)

overthroweth all the arguments in the Report produced for Erovmg our -

ites of Tenure, Wardpip, Marriage, Relief; 8. 1o have been in
Ifi?eogxiloﬁlgt ?:islc Saxons; for till thcf; were hereditary, thefe appendances could
not belong to them. It is alfo very improbable that Fexds were made here-
‘ditary here in England befqre other Countries; or that the more 'c1.\-'1l Na-
tions of Eurape, ihould take example herein from our rude (if not illiterate)
Saxons.

i 4d lib. 1. Fewd. Tie. 1. p. 21, * Cujac. Fexd. Lib 3. p. 1820 Vibid. = Lib, 1.p. 1.
v Feud, lib. 1. p. 5. © Rub. 3. §. 5. ol 437, Crap.
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Cuanr III

T'hat none of our Feodal Words, nor Words of

Tenure, are found in any Law or ancient
Charter of the Saxons.

T appearcth by that which hath been faid, that our modern kind of Feuds wpa
could not be in ufe among our Englifh Saxons. And it will now be a Tenures

Qucftion, whether any of our modern Tenures (or which of them) were ¢ '™
then in ufe, or not? The Report faith, “ It is moft manife(t that Capite- among
“ Tenures, Tenures by Knight-fervice, Tenure in S ¢, Frank-Almoign, the
“ &c. were frequent in the time of the Szxons. ” I defire that withour of. *****
fence, 1 may cxamine this that is fo manifeft, and fo frequent. I confefs
there be many fpecious thews of Knighe-fervice and Socage among our Saxon
Anceftors; but whether by way of Tenure, Contrai?, or De more Gentix
muft be well examined. For the Romans and other Nations had former]
as great command over their followers, and fuch as dwelt upon their Lands,
as our Saxoxs had, yet was it without any rule or Ipeech of Tenure.

The word Tenura is neither known nor found in any Latin Author of 7enures
antiquity, nor any conjugate thercof (as zementes, tenementa, tenere, or te- :'l';;“ fult
mendum) in a feodal fenfe. The firft place where I meet with zesere in that
manner, is amongft the Saligues andP Germans, in the Conflitution before
mentioned of Conradus the Emperour, about the year 915, when Beneficia
(which we now call Feuds) were firft continued to fome of the fons and
grand-children of the male line of them that then enjoyed them. But I find
not one of thofc words or any confignificant or equivalent to them, in all
our Saxon Laws. The word Feodum, Feud or Fee it felf, is never mentio-
ned in them, nor is there any found of Tenure i1 Capite, Tenure by Knight-

fervice, Tenure in Socage, Frank-Almoign, &c. cither in our Saxon Laws or

in the Laws of any other Nation (that I can find) till the time that Feuds
began to be perpetual or hereditary (as before is mentioned.) It is true that
in fome Latin Charters of the Saxon time, we now and then find the words
tenerey tencmentum, and tenendum : and in a Charter of Beoryedus King of
the Mercians dated Anno868. the words de eodem eodo, (as tho’ Lordfhips at
that time had been diftributed into Feuds ;) which being reported by Ingulfus Tranflari-

a Saxon, giveth great probability that-Keuds were then inufe. But it is to 0 °f

- . . . . S
be noted, that thete Charters are "(as I faid) in Latsn and not in Saxom; and Cramers.

therefore not likely to be the very originals, but tranflations of them made
after the Conquett for the inftru@ion of the Norwmans, either by Inguif
himielf, or fome other expert in the Norman Language, Laws, and Cuftoms.
Who applying himfelf to the underftanding of the No mans, ufed Norman
words, and fuch interpretation as they were beft acquainted with, tho’dif-
fering from the prgari_e of the Saxon Tongue; and fo perhaps tranflated
de eodem feodo for de eodem tervitorio or patromomio; and tementes, tenemen-
*a and tenendum, for poffidentes, poffe ffiomes, and offidendum. Not unlike our
tranflators of the holy Scriptures, who tell us of tﬁi Arms of Families, Chan-
cellors, Sheriffs, Recorders, Townclerks, Do&ors of Law, Homage done to
Solomon, and of the arraignment of our bleffed Saviour; as tho’ the Fewifb
and Afiatick Nations had in thofe days of old, their College of Heralds, che
fame Magiftrares, Officers, Degrees in School, Cuftoms of Law, Pleas of the
Crown and form of Government, which we in England have at this day. No Feo-

By fuch allufions I fuppofe (or illufions .rathcrg came out later Feodal words & *<7ds

. AMonge
nto ancient Latin Charters. T defire to fee but one Charter in the Saxon the

TODgue Saxen..
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toncue before the Conqueft, wherein any feodal J¥ord is apparently ex-
pre{gfgd. A Saxon Chrgnicle télleth us, that King Alfred in the year 896.

ave London to Ethelred (an Earl or Alderman that married his daughter
%rbe{ﬁe’a’) zo healoon, thatisad tenendum, which fome unfierﬁaud feodally as
to hold it of him; but /¥ igornienfis reports the matter plainly ed fervandum,
that is, to keep and defencig it. So among the Cuftoms of Ken?, the word heal-
ven (7. e holder) is uled for a Tenant in the Saxon dittich there cited. But
it is to be noted, that thofe Cuftoms were collected lontiaftcr the Conquett,
and therefore written in the Norman Tongue, not in the Saxon ; and thar
the diftich it {elf is not of the ancient Saxon, but of a puifne dialect ufed
vulgarly fince the Conqueft.

ull%ut ecaufe the C harctlcr of Beorredus (produced by my felf againft my'felf)
is more material for proof of Feuds among the Saxons, than all that is al-
ledged to that purpofe in the Report; Firft, in refpe of the Antiquity
thercof; then for that it nameth the word Feodo, exprefly ; and thirdly, for
thar it declareth certain Landstobe de eodem Feodo, as if there were many other
Feods then in ufe: Give me leave (I befeech you) to examine this Charter
yet more largely and particularly. It is thercfore to be underftood, that
the elder Saxors made their ordinary conveyance of Lands, &e. without
Deed or Writing, by delivery of a Turyf or Spear, a Staff, an Arrow, or fome
other fymbol, in token thercof. Yea their very Laws (like thofe of the
Lacedzmonians called Rbetra) were unwritten; till Ezhelbert their firft
Chriftian King, caufed his own Laws to be put in writing about the year 6os.
(as other Weftern Nations in an age or two before had done) and as Bede

{aith, * wrote them in the Saxon Tongue. The firft Charter (if I fhall {o call

it) or Writing; touching Lands and Privil;\gcs, was (as a MS. of Canterbury
reporteth) made by /7 sthredus King of Kent in the year 694. and (as that
CEartcr it felf witnefTeth) was appointed to be kept in the Church of our
Saviour at Canterbury, as a precedent for pofterity to imitate; and tho’ it
appeareth not there in what Language it was written, yet I prefume it was in
tlg’c fame with their Law, which was the Saxon Tongue. For there be two
copies of it extant in Lann, fo differing the onc from the other, as thereby
they both appear to be tranflations. For proof thereof, the one of them
ufeth the words Charta and Chartula, which Ingulfus affirmeth to be brought
in hither by the Normans, that is, above three hundred years after the time of
this Charter of #ithred’s. The other Latin copy termeth it Scrzptum not
Chartam; and the Saxons themfelves ufed neither of thofe words, but called
fuch writings in Latin Chirographos, not Charras; as Inguifus there alfo
teftifieth. So that it hercby appeareth, that the ProtoLyEc or firlt pattern
of Charters which the Saxons imitated, was not in Latin but in Saxon.
Secondly, it is therefore to be prefumed (and very ftrongly) that tho’ this
Charter of Reorredus remaineth to us by a Latin copy, yet the original it
felf (like a thoufand others) was in the Saxon Tongue. Nor could it in all
probability be otherwife; for at the very time when it was made, (vsz. in
anno 868)) learning was fo generally fubverted throughout Exgland, by the

barbarous Danes, that King Alfred (who began to reign within four years

after the date thereot ) faith, ® Paucifimi fuerunt cis Humbrum, qus vel pre-
ces fuas communes fermone Anglico intelligere potuerant, vel fcriptum als-
guod é Latino transferre. Tam fane paucs fuerunt, ut me unum quidem recor-
dari poffum ex avfirali parte Thamefis, tum cum ego regnare occaperanm.
But astheir original Charters werein the Saxon Tongue ;io inthe Leiger-booksin
which they are preferved to us, they are often fet down in the Saxon, and then
(becaufe tgc Books themfclves are in Latin) they are there tranflated alfo into
L atin, and oftentimes fet down in the Latia only without the Saxon; as in the

s Hiff, Lib, 2. ¢ 8. ® Concil. Bris. p 33E,

Book

Ehab. III. by Kn%?yﬂfervic‘e.

Book of Ramfey-Abby, which having no Charters in it in the Saxon Tongue,
the Author of it faith, * thar himfelt had there tranflated them all into La-
tin, after that zbat Abby in the days of King Stephen had recovered her Li-
berty. Yet I deny not, that Latin Charters might be often ufed by their
latter Clergy-men, when Lcarnin% (which in Beorred’s time was utterly fub-
verted) began at laft to recover Li '

ife again,
Thirdly, (I conceive) that the Woi?Ffﬂdﬂm or Feodum was not in ufe Fexdum
in Beorredus’s days, (viz. anns. 368.) For Proof whereof, we are to confider potin uie

in Besrre-

the Infancy, Youth, and full Age of the feoda/ Law; for according to thefe 4,5 duys,

feveral times, the feoda! Lands had their feveral Denominations. Firft, they
were called Munera, then Beneficia, and laftly Feuda (as is aforefaid.) Mar-
culfus who collected the Formulas (or Precedents as we call them) of Char-
ters and Inftruments of the time he lived in (which was under Clodoveus 11
King of France about the year 660.) maketh mention, in his firft Book of
Munera, and in his fecond of Beneficia, but no where of Feuda: And he who
a hundred years or more after him collected the Formula’s incerz: Autoris,
fpeaketh divers times bof Beneficium, but never nameth Fewdum: For that
this Term came not into ufe till afterwards, when thefe Beneficia began to be
granted in perpetuity. Beneficium Regis (faith < Bignonius) pofiea Feudum
diftum eff. And in another Place he faith, ¢ Beneficiz Nomine ea predia difla
(funt)—-que Feuda dpoﬁerz'm.r dsxst s Instiomamque vita acrg::'enti.r Sfinseban-
tur. As if he thould fay, they were called Beseficia when they were granted
only for Life of the Grantee; but were called Feuda when they began to be
granted in perpetuity, and not before. Cwjacius therefore fpeaking < of Feuda-
tariz, which Word came into ule with Feudum, (for Relatives mutuo fé ponunt
§8 auferunt) faith, that when Aéfores, ag?odej?gue Prediorumnofirorum tem-
porarii, perpetu: effe ceperunt, &c. when thofe who had the ufe and order-
ing of our Lands for a certain time, began to cnjoy them in perpetuity, and yet
retained their Latin Name of Homsnes (our Men,) they grew then alfo ro be
called after new and foreign Names, Vaffzlli, Lendes and Feudatar:s, by the
Princes and great Noblemen ; who chufed rather to grant them Lands in Per-
petuity, in confideration that they fhoud do them military Service. And he
faith, that thcfe Names were firft brought into Jzaly by the Geerman Princes.
Where (and particularly in Milan, as Merula reporteth) the feodal Laws
and Cuftoms have had their Original, and from thence been dgropagated through-
out Eurgpe. By this it appeareth, that the Words Fewdum and Feudatarss
were not in ufe till that the Word Munera was grown obfolete. Nor after-
ward, till Beneficia, leaving to be temporary or but for Life, became to be
perpetual Poffeflions; which (as I have often faid) was not long before the
Conqueft. . So that the Word Feudum could not be in ufe in Beorredus’s
time, who lived two hundred years before.

Fourthlg', Tho’ the Word Feudum were in the original Charter of Beorre- rendaand
dus, yet doth it not prove that our Feuds were then in ufe. For call them Benekeia.

Beneficia or call them Feuda, certain it is that neither the one nor the other
were then heredirary or perperual, but either temporary or for Life only;
which at length begat the Difterence between Fendaz and Beneficia; for Bene-
ficia in a reftrained fenfe began to fignifie no more than an Eftate for Life,
(in which fenfe it refteth at this day in our Clergy-men’s Livings called Be-
nefices) and the Word Fenda grew to be underftood only of fuch Bemeficia
or Benefices, as were perpetual and hereditary. |

To return from whence we digreffed. I fuppofe it now appeareth fuffici-
ently, how fome fzodal }¥ords are crept into Charters and Writings of Saxon
Date; and I think I may conclude, that the Words before mentioned (7Tensra,
Tenentes, Tenementa, temere or tenendum, in a feodal fenfe, or Feodum it {elf)

-

* infrefationeilling Libri. Chap.30. ¢ 1. ¢ Ad Marcuif p, 470, 9 P.§5C. © Proam, ad lib. Feud. p.7.
| were
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were not in ufe among them. Much lefs Tenure in Capsre, Tenure by
Knight-fervice, Texmt;g in Socage, or Frank-Almoign; tho l:hz ld}e Scrvll]ce_s
were preformed to the Saxon Lordthips, ly/_theu' Thanes and Theodens, their

Socmen or Husbandmen, and their Beadf-men or Clergy-men, by way of
anua& :'or the Lands re,ceivcd from them; as were after the Conqueft to the
Norman Lordfhips by way of Tenure, for Lands _holden of them. _

The Neapolitan and Sicilian Conftitutions (which had their Original from

' i in England
Princes of Norman meagC) ddo....... the COHqﬂCﬂ: here ID.. 44 _
make mention of zesexs, tenere, tenementum and tenere de Rege in Capite;

Normans carried thefe Terms into Italy, when they con-
232r¥h§222?3011: the year 1031. for brought them from thence into Nor-
mandy, 1 cannot determine. Certain it is, that from thf: Normans thpy
came to us in England; for being not met with before in any authentick
Author, we prefenﬁy after the Conqueft begin to hear of them, even about
the third or fourth year of the Conqueror’s Relffl, as appearcth eby his Char-
ter of Emendationes Legum in the Red Book of the Exchequer, f162.b.
and in Lambards Archaionomsa.

S ————

Cuar IV.
Of Tenures in Capite, more particularly.

pudTerre de

e —

Chap.V. By Knight fervice.

pitalis Dominus & Caput Terre illius; among the Feudifts Capizanns Feudi

#//is. And the Grantee and his heirs were f2id to be Tenants i apite, becaufe
they held immediately of him that firft granted that Feud or Land in that man-
ner, Hereupon David 1. King of Scots and Earl of Huntingdon here in Eng-

Land, was in rlght of his Earldom (in the time of K ing Henry L) faid to be

rancfeld & Craule poft Regem Anglie®. And Roger de Myl
érayabout the fame time or fhortly after, made a Grant in thefe Words: Roger
de Molbray omnibus hominibus €8 Sfidelibus fuis Normannis €8 Anglis falu-
tem. Sciatis jﬂad ego conceffi Roberto de Ardenna Clerico amico meo totum,
nemus de Bederichefleacumomnibus antiguis libertatibus {8 confuetudinibys
ejufdem nemoris,ad tenendum de me inCapite €8 beredibus meis ita libere (]
queete, Gc. ficut ego unquam, 8c. The Deed is without date; but note that
the dircCtion of it is Omuibus bhominibus fidelibus fuis Normannis £ Anglis,
which implicth that it was made before Henry IPs time: For he being of
Anjou in France and bringing in French-men with him, altered then v
properly the diretions of Charters into Hominsbus €8 fidelibus Suis Francis
S Arglis. Yer 1 find the fame dire@ion, tho’ more improperly, to be

{ome time ufed under the Norman Kings. Q.

So likewife (as before) /. Marfball the great Earl of Pembrock, in 2
Charter of his, ufeth thefe words about the beginning of Henry 1II's time (as
Itake it:) Nifi forté forinfeca Tenementa tenueris de me (in) Capite. And
*Mat. Paris in An. 1250. making mention of one G. a Knight, faith, that
Rex memoratus (Hen. 11L) cuidam Militi tenenti de Lcclefia S. Albani in
Capite, &c. Warentram conceffit : Where the Words tenent: de Ecclefia §.

Alban: in Capite, do fignifie, that fome Abbot of the Church of St. Albas
firft created and granted that Fewd.

No Te- Ouching Tcnures thercfore iz Capite, I think I may boldly fay, that Having thus in gencral manner prepared my way to the enfuing Difcourfe,
nure in here were none in England in the Saxons time, after the manner now Ihall now (God wiiling) by the patience of them whom it moft concerneth,
fn?;rgr t;c if ufe among us. examinc fuch particular affertions, as are produced in the Report, either to

Saxeons,

Firft, For that their feodal Lands (as we have fhewed) were not def-
cendable before the Conqueft.  For tho’ there were hlayopd and “danc a-
mong(t the Saxons, that is, Lord and T/Jane,_?r Servitour, whom.beyond
the Scas they called Seigneur & Vaffall, alias Vaffallum, Domsnum O
Clientem, while their Feuds were arbitrable or but for Ycars or Life; yet grew
not the Words of Tenurc into ufe, till that Feuds bccamc defcendable to pof-
terities, and thercby obliged the whole fucceflion of heirs to dCPCl]d‘and 0{;1
upon their Capital Lords by the Scrviccsimpofec! at .the Crgatlon of that Em .

Secondly, The Word 77 Capite is like a Relative in Logick ; which being a
fupreme Degree of it felf, implicth fome other Degrees to be upder it, as Tf"
nant in medio or Tenant in imo, or both, viz. Tenant i Ca}{zre, Tenant in
Menalty, and Tenant Paravale, or at leaft, Tenant sn Capite and Zenant

prove our 7exures and Fends with their dependancies, to have been in ufe

among the Szxons, or to difprove what I have affirmed in my Gloflary, or
in the Chaprers here precedent, and will firft thew therein as foﬂow:tg:

Cuar. V.

What Degrees and Diftin&ion of Perfons were among
the Saxons, and of what condition their Lands were.

11

Paravale, which inferiour Tenants could not be in the Saxons time, for OR the better undcrﬂanding of our Difcourfe, it is neceﬁ’ary that we pigirai.
that the §ranting of Feuds in perpetuity (out of which the under-Tenancies fhould thew what Deerees and Diftin@ions of Perfons were among the oo of per
a

muft be deduced) was (as I have faid) not ycrt in ufe. o xons, and of what Condition their Lands were. Touching their Perfons, 2
Thirdly, To hold zx Capite is of two lorts, the onc¢ g(;ncra], which is of

- they arc by themlclves divided in this manner, €ople and Ceopl, Pegn and o
in Capize the King, as Caput Regni (& Caput gencraliffimum omiium Feodorum, the Deoven. In Latin Comes and Villanus, Tainus {unus) €8 alius, [inguli pro
of two  Eountain whence all Feuds andTenures have their main original ; theother fpe- modo fio. ‘That is to fay, the Earl and the Husbandman, the Thane of the

forts.

cial or fubaltern, which is of a particular Subje&, as Caput Feudi or Terre
illius, o called becaufe he was the firft that created and granted that Feud or
Land in that manner of Tenure, wherein it ftandeth, and is thereforc at this
day fo to be underftood by the ordinary Words (in our Deeds) of tenendum de
Capitalibus Dominis Feodi illius, &c. fignifying that the Lands fo granted
(fince the Statute of Quiz Emptores Terrarum) muftnow be holden mediarcly
or immediately of him or his heirs or affigns, tharwas Caput Feods, the firftthat
created or granted that Fexd in that Tcnure, who thereupon was called Ca-

. : : - . v Cul, Rece.
¢ Lib. 1. Tis. 65, &<,  Lib. 3 Tu.21. &c f Norm. Reform. p. 4. § In : '
5 3 pitalis

greater fort called the King’s Thane, and the Thane of the leffer fort called
the Theoden or ‘Under-Thane. More Degrees the Saxons had not in their
Laity, and among thefe muft all the Tenures lye that were in ufe with them.,
As for their Bond-men (whom they called Theowes and Efnes) they were

not counted members of that Common-wealth, but parcels of their Mafter’s
Goods and Subftance.

Ay t— —

"

* Lib, Ramfey f. 42. 4. §. 279, ® Pag. 157,

Ca Touching
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Lanis .. Touching Lands among the Saxons they were of two forts, Boclan®d and

mongz1he Folclano. Bocland fi nifieth Terram codicillaremor librariam, Charter-lands:

Saxang
Buclaad,

Folcland.

Inlana,

Qutizp3,

for the Saxons called a Deed or Charter an bec, i. €. Zs6rum, a book ; and this
properly was their Terra hereditaria: For it commonly carried with it the
abfolute inheritance and propriety of the Land, and was therefore preferved
in writing, and poflefs’d by the 7hanes and Nobler fort, as predium nobi-
le, liberum €8 immune a fervitiis vulgaribus & fervilibus.  In which re-
fpect the Thanes themfelves were alfo called Liberales, as appearcth - by Ca-
nute's Foreft-Laws (472, 1,3. & feqq.) a name not well agrecing with feo-
dal Servitudes. But it feemeth by divers Abby-books, that jome Eftates for
life, which we call Frank-tenements, were alfo put in writing, efpecially a-
mong the latter Saxons. Yet were not thele accounted boclano; for they
were laden commonly with many feodal and minifterial Services, whereas
Bocland (as 1 faid) was free from all Services, not holden of any Lord, the
very fame that £/lodium; defcendable (according to the common courfe of
Nations and of Nature) unto all the Sons, and therefore called Gavelkind,
not reftrain’d to the cldeft Son (as feodal Lands were not at ﬁrﬁﬁ but de-
vifable alfo by Will, and thereupon called Zerre teflamentales, as the Thane
that poflefled them was faid to be Teffamento dignus.

Folcland was Terra wulgi, the Land of the vulgar people, who had no E-
ftate therein, but held the fame (under fuch Rents and Services as were accuf-
tomed or agreed of) at the will only of their Lordthe 7 hare; and it was there-
fore not put in writing, but accounted predium ruflicum 3 1gnobile.

But both the greater and the lefler 7hanes, which pofieficd Bocland o
hereditary Lands, divided them according to the proportion of their Eftates
into two forts; i. e. into Inland and Outland. * The Inland was that which
lay next or moft convenient for the Lord’s Manfion-houfe, as within the
view thercof, and therefore they kept that part in their own hands for fup-
portation of their Family and Hofpitality. The Normans afterwards called
thefe Lands Terras dominicales, the Demains or Lord’s Lands: The Germans

Terrasindominicatas,Landsin the Lord’sown ufe: The Fendifis, Terras cur-

tiles or intra curtem, Lands appropriate to the Cours or Houle of the Lord.

Outland was that which lay beyond or out from among the In/ands or
Demeans, and was not granted out to any Tenant hereditarily, but, like our
Copy-holds of ancient time (having their original from thence) meerly ar
the pleafure of the Lord.  Cujacius < {peaking of this kind of Land, calleth
it proprium Feudum, that is to fay, fuch Land as,was properly affigned for
feodal Lands. Proprium Feudum eft (faith he) extra Curtem, S confifist in
Prediis. As if he thould {ay, That Land properly is a Feud or feudal Land,
which lyeth without the Demains of the Mannour, and confifteth in Land not
in Houles. We now call this Outland the Tenants Land, or the Tenancy,
and fo it is tranflated out of Biritrick’'s I¥':/f in the Saxon Tongue®.

This Outland they fubdivided into two Parts; whereof one part they
difpofed among fuch as attended on their perfons either in War or Peace,

(called Theodens or lefler Thanes) after the manner of Knight’s Fees; but

much differing from them of our time, as by that which followeth fhall
appear. The other part they allotted to their Husbandmen, whom they
termed Ceor/s (thatis Carles or Churles ) And of them we fhall {pcak fartherby

and by, when we confider all the Degrees aforefaid ; beginning with the Earl.

I

s vid, Glofl in Varb, Forcfla. ® Ing. Sax. p. B64. ¢ Praf. ad libr. Fend. p. 12. & Itincrar, Cans. p, 493.
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Cuar. VL
Of Earls among our Saxons.

N Ear/, in the fignification of Comes, was not originally a Degree of Earl no
Dignity, as it 1s with us at this day; but of Office and Judicature in Tie of
fome City or portion of the Country, circumfcribed anciently with the Ecicm],
Bounds of the Bithoprick of that Diocefs; for that the Bithop ard the Earl '

then fat together in one Court, and heard jointly the Caufes of Church

and Common-wcalth, as they yet do in Parliament. But in procefs of time

the Earl grew to have the Governnent commonly of the chief City and
Caftle of his Territory, and withal a third part of the King’s Profits arifing
by the Cowts of Juftice (Fines, Forfeitures, Efcheats, £¢.) annexed to the
Office of his Earldom. Yet all this not otherwife than at the Pleafure of
the King; which commonly was upon good Behaviour, and but during Life
at moft. This is apparent by the fevere Injun@ion of King 4/3ed the
Great (labouring * to plant Literature and Knowledge amongft the ignorant
Earls and Shersffs of his Kingdom) impofed upon them, That they fhould
forthwith in all Diligence apply themiclves to the ftudy of Wifdom and
Knowledge, or elie forgo their Office. = Herewith (faith Afer Menevenfis
who lived at that rime and was great with the King) the Far/s and Sbezﬁ
were fo affrighted that they rather chofe infietam difeiplinam quam

riofe difiere, quam poteflatum minifteria dimittere; that is, To go at laft
to the School of Knowledge, how painful foever, rather than to lofe their
Offices of Authority, and Degrees of Honour; which A/f-ed there alfo decla-
reth, that they had not by Inheritance, but by God’s Gift and his: Des (faith
he *) dono (& meo, fapientium minifleria & gradus ufurpatis. This is ma-
nifclt by divers other Authorities and Examples in my Gloffary (7 verbe
Comes) as the Reader, if he pleafes, may there fee.

Some conjeCture, shat Deira and Bernicia in Northumberland and Mer- No Eart-
¢22 in the midft of England, were feudaland hereditary Earldomsin the Saxon 50:1'_“ he-
times. Thole of Northumberland prefently after their firft arrival under ™7

Hengiftus, about the year 447. that of Mercia by the Gift of Alfred the
Great (about the year 900.) to Ethelredus, a man of Power, in way of Mar-
riage with his daughter Ethe/fleda : but for ought I fee it is neither proved by
the fucceffion of thofe Earldoms, nor our Authors of Antiquity. For my
own part, I think it not ftrange, that there was not at the entry of the
Saxons a Feudal and Hereditary Earldom in all Chriftendom. As for this
our Brita:n, the mifery of it then was fuch, as it rather feemed an Anare

and Chaos, than in any form of Government. Lictle better even in 4lfred’s
days, through the Fury of the Danes; tho’ he at laft fubdued them for his
Time. Howloever three or four Examples in five hundred years before the
Conqueft differing from the common ufe, is no inference to overthrow i,
efpecially in times unfertled and sumultuous. The noble Earldom of Arun-
del in our days of Peace, differeth in Conftitution from all the other Earl-
doms of England; yet that impeacheth not their common manner of fuc-

ceflion.

fean © and Pafguier, learned Frenchmen, {peaking of the Dukes and Earldoms
Earls of France, which England ordinarily followeth and {ometimes too in Frase.

near the heels) juftifie at large what I have faid; fhewing the Dukes and

* Affer, de Gep, Alfredi, p. 11, ¥ Whid, < Leyfeas de Seignier.¢ . §.9. 106, lin, wlt.,

Earls

m
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Earls in the Roman Empire (from whole example others every where vwere his Socmen or ?Iauﬁbmen. Thefe, no doubt, were ofientimes his very Bond.

derived) were like the Proconfuls and Prefidents of Provinces, fimple Offi- men; 1 therefore thall not meddle with th .
cers, who for their entertainment had nothin% elife but certain R_ights and {fort, who having ordinar?lylr?o Lands of th?i]:,og}:f ik fiold me to the firft
Cuftoms raifed from the People (which we in £ngland called Tertinm dena- ’

reum.) And that the Dukés and Earls of France were Officers in like manner,

lived upon the Outlands
before mentioned of their Lord the Thanxe, as cuftumar Te%znts at his Will,

but had the Seigncuri¢ of their Territory annexed to their Office: fo that they
were Officers and Vaffals both at once, (that is to fay) Officers by way of
Judicature, and Vaffals (whom we call Feodal Tenants) for their Seignories
of Dukedoms and Earldoms. But (fay they) tenue neant moiens en fief a vie,
&c. holden notwithftanding as aFief for Life, not hereditary nornPatrimonial
in the beginning, as afterward they were.  This Change they affign to have
been begun about the end of the firft Line of their Kings; who being at
that time weak and fimple men, the Dukes and Earls took opportunity to
make their Eftates hereditary. But it continued not long; tor the firft

(after the ufual manner of that time) rendring unto him a certain portion
of Victuals, and things neceffary for Hofpitality. This Rent or Retribution
they called Feorme, %)ut the word in the Saxon fignifieth Meat or Vichuals ;
and tho’ we have ever fince Henry II's time, chang’d this refervation of Vi-
Guals into Mony, yet in letting our Lands, we ftill retain the name of Feayss
and Fearmers unto this day. The quantity of the Featme or Rent for
every Plough-land, feemeth in thofe times to have been certain in every
Country, according to the Nature of the Place. King Ina in his * Laws did
make it {o through all the Territory of the Weft-Saxons, as you may fee
(with much more touching this matter) in my Gloflary, wverby Firma.

Kings of the fecond Line reduced them prefently to conformity. Yet fome But infomuch 2s the chiefeft part of the Fruits and Profits of the Lands Ceotls,
in"defoight of the Kinge, whercapan enfoed many Wore s o o thus manured by the Ceors or Husbandmen, redounded to the benefitof their
thefe Authors do concur, and then Loy/ear addeth further, That at the end Ié(;;ﬁ;:; da r?gtn?)i t}}_‘e C;f:k thgffgiv;:ﬁ ér ;?; f fqma;z:r cout?tid thCI,Ill_] .EO bﬁ as
of the fecond Il,ine, Ha%b Capet havinglglade himiglfs King of Fr.«:]z]meh pernl]it- were yet in Germﬂgjﬁb f;izih Plebs pene ﬁ’r‘v[c;::m;n azeézrzrf Zc‘al y 'i"hea{
ted all to hold their Dukedoms, Earldoms, and Seigneuries hereditarily; ; ’ b J ;
and taking Homage of them as of hereditary Fiefs, eac% party obliged ther}:;- their ti:_on;iné?n people wereina mam;]erfB?dn}en. HAng Tacitus to the fame
felves to {upport the other and their pofterity in thofe Diﬁnin’es as heredita- gurp OIS, m;er s fervis (mcan}lll_g thele Leorss or Husbandmen) nor in nof-
rily. 'This happened in France a little before the Conqueft of England, and dr “m morem defiriptis per ﬁfﬂm’ “‘;’_’ ””;‘ﬂf’%‘ uruntur; fwam quifgue fe-
from this precedent of Hugh Capet’s, did our ##¢/liam the Conquerour make ;’m, f 0s penares v 5’3% ram ”}‘; s ﬂma wnm wnm%.r ”“thf ecorss aut veflis,
the Earldoms and Feuds in ingland firlt hereditary, as we have already thewed l’; cg "0y ‘;f] nngir . 5 ﬁ"”gf—f ; a df'ﬂﬂ-f P{Z?‘g!. utut lls Serw?e Was no
in the fecond Chapter. So that I conclude (as I affumed in the beginning) h.on“?%f' ?]r ie d"-’"’f‘ hor tll_ls anﬂ.rnar! ml%.te‘é.ﬁv el leave this Land at
that the Saxon Earildoms were not hereditary, nor otherwife Feadae; (if we 5 ¥ dl égs the ~ord might put m;l omitar hls h il ‘and therefore it was
fhall fo term them) than for Life, whereon neither Ward/bip nor Marriage, Erov: ed by the Laws of Iza  in what manner he ould leave the Land when
> ] : ¢ departed from it to another Place. And the Writ of Wafte in Fitz-Her-.
&c. could depend. Yet I confefs that the Dukes and Ear's of the Szxon bert L h to fhew that th oht d i th
times both had and might have great Pofleffions in other Lands as patrimonial e’;t _cemeti to l {?w}: atlt] ¢y might ef}afr‘ru é e):jwf:re not then erllufed.
and hereditary, namely their Thaneland: and in what condition they poffef~ LIS laP garent A0 that T ehCeg‘ was o e? hgn ition, for that his Perfox}
fed them, it fhall appear anon, when we come o {peak morc at large of was valued as a Member of the Common-wealth in the Laws of Ethelfian |
Thanes and Thanelands. and his leaft valuation is there reckoned to be 200". whereas the Bondman
was not valued at all, for that he was not (as I {aid) any part of the Com-
mon-wealth, but of his Mafter’s Subftance: nor was he capable of any pub-
T lick Office. But the CeorZ (tho’ he had no Land) might rife to be the Leader
y of his Country-men, and to ufe the Armour of a Thane or Knight 8, viz.
Cuar VIL an Helmet, an Habergeon, and a gilt Sword. And if his Wealth fo in-
. : creafed as that he became owner of five Hides of Land, the valuation of his
Of Ceorls ; and that theywere ordinarily bus as Tenants Perfon (which they call’fgl hi; I‘V{.g're;l oﬁlfl!ﬂz;egild)dwgs increafed to two thou-
: ; : : fand thrimfas, that is fix thoufand thillings, and being then alfo adorned
a: wzll’ or ba‘wng Lands beld not 6_)’ Knlg ht-fer VICE, with othcr'rfnarks of Dignity, he was counted for a 77 gfu; as you fhall fee
Ceor] in the next Chapter. |
cort. But (for all this) a Ceor or Husbandman (tho’ he were a Freeman) was ¢, . ..

grees, leadeth me in this next place (tho’ not orderly) to fpeak of the

orte (that is of the Carle or Churle) and Husbandman. The Ancicnts call-
edhim in Latin »7//anus, not as we ordiaarily take it for a Bondman, but for
him that dwelling in a Village or Country Town, livedby the Country courfe
of Husbandry. Mr. Lambard therefore gto decline the mifconceiving of the
word Villanus, dothrender it inthe Saxon Laws by Paganns, which fignifieth
the fame that V3/lanus doth, according to the Frenchfora Vifla zer, but notac-
cording to our Englifh for a Bondman. Our Saxons otherwhile did term them,
like the Dutchmen, Boors, that is, fuchas live by tilth or grafing, and by works
of husbandry. Such were the Ceoris among the Saxons; butof two foits, one
that hired the Lord’s Owt/and or Tenementary Land (calledalio the Folcland)
like our Farmers : the other that tilled and manured his Ir2/and or Demeans,
(yielding Operam not Cenfum,Work and not Rent) and were thereupon calllf]:d
is

; I HE Divifionbefore mentioned, which the Szxons made of their own De-
e

not by the Feodal Law of that and later times, capable of a Knight's-fee, or pible of

Land holden by Military Service; and therefore what Land foever he pur-
chafed, was to be intended Land of no fuck Tenure. And it a eth fur-
ther by the Laws of zﬂtbg/fax, that the five Hides of Land (before men-
tioned) purchafed by the Ceorl, were defcendable to his Pofterity; which
fheweth alfo that they were not Feoda/ Land, for that Feuds at that time
were not here defcendable, as we have ofen declared. So that I hope I may
conclude, that the Ceoris or Husbandmen among the Saxons held no Land
by our Tenure of Knight-fervice.

*Cap. 70, PP 116. ¢ Dt Mor. Germ. p. 132, 4Cap. 65. < Fol. 55.C. 1 Cap, de Weregild,
8 LI, Athelll, 15id.
CHar.
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Cuar. VIIL
Of Thanes, and their feveral kinds.

Eing then the weight of the Queftion will reft wholly upon the Thanes,
we muft confider them the more diligently, firft in the Quality of their
Perfons, {econdly in the Tenure of their Lands.

A Thane was (in like manner as the Ear/) not properly a Title of Dignity,
but of Service: fo called in the Saxon of Benian férvire, and in Latin M-
nifler @ miniflrando. But as there be many Degrees of Service, fome of
greater Eftimation and fome of lefs, fo thofe that {erved the King in places
of Emincnc;', either in Court or Common-wealth, were called 7hani ma-

bani Regis; and thofe that ferved under them in like manner as
under Dukes, Earls, and other grear Ofhcers of the Kin%dom, and alfo under
Bithops, Abbats, and the greater Prelates of the Church, were called Than:
minores, or the leffer Thanes. And as the Titles of honourable Office and
Service inDukes, Earls, &¢. became at length to be made hereditary ; fo this
of Thanes, like our Titles of Noblemen and Gentlemen, defcended at laft with
their Fathers Land upon their Children and Pofterity. And continued thus
till after the Conqueﬁ, as appears by fome Writs and Charters of the Con-

uerou.

1 Buchanan * defcribing the Quality of their Perfons, calleth them, Pree-
fettos Regionum five Nomarcas 8 Queflores rerum capstalium, Governours
of Places, principal Minifters of Juftice, Chequer-men, Sheriffs, {¢. But
we will take them as the Saxons themfelves defcribe them in the place be-
fore mentioned, where it thus followeth, 1 Leopl ge Beah p he herpe
pullice y1y hyoa ageney lanve, &c. if a Churl or Husbandman thrive, fo that
he had fully five Hides of his own Land, a Church and a Kitchin, a Bell-
houfe, and a Gatc-houfe, a Sear and a feveral Office in the King’s Hall, then
he was from thenceforth worthy of the Rights of a Thane: meaning (as I
underftand it) he was then one of the greater Thanes or King's Thanes.
For the lefler 7hane is by and by defcribed alfo in that which followeth,
v1z. Anb iy Vegen geBeah, &c. And if a Thane himfelf o profpered
that he ferved the King, and rid upon his Meflage as others of his Court,
and then had a Thawe (3. e. an under or leffer Thane ) that followed him,
which had five Hides (or Plough-land) chargeable to the King’s Expedition,
and ferved-his Lord in the King’s Court, and had gone thrice upon his Er-
rand to the King: he (this mz/gr Thane) might take an Oath inftcad of his
Lord, and ar any great need fupply the place of hislLord. And if a Thane
did fo thrive as he became an Earl, he lgad the Rights ¢f an Earl. And a
Merchant might become a Thane, &c.

Mr. Lambard ® conceiveth this place to difcover but three Degrees among
the Saxons, viz. Earls, Thanes and Cervls, not admitting the under-Thane
to be a feveral Degree. The words {cem otherwife, and the Saxon divi-
fion before recited maketh four Degrees, Eard, Ceorl, Thegn and Theo-
den or under Thane. Some therefore diftinguith Thanes into majores and
minores, lome into majores, minores (otherwife called mediocres) and
mnimz, wWhom Canutus in his Foreft-Laws calleth Minut: and Tinemen. 1
dare not venture to define them particularly, but will reft upon the Saxon
divifion firfll mentioned, which I find to be purfued by Norman terms in the
Laws of £d. Confeff. and William Cong. delivered by Ingulfus, viz. Count,

-“-—_ﬂl—__-—_____*____

Y Scor, Lib. 6. blum. Cant.pos e

Baron,
i
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Baron, Valvafor and Villain. Where he placeth Count inftcad of Ear’, Baron

inftead of Kings-Thane, Valvafor inftead of Theoden or leffer Thane, and

lattly Viliain inftead of Charl. As though the Divifion both of the Szxo# and

Norman times did hold analogy one with the other, and both of them with

ours at this Day, viz. of Ear/s and Barons of the Kingdom, including the

freaterNaéi!it_‘y; Barons of Towns and Mannours, including the Jefer No-
si1ty or Geutry; and that of our Zeomen, including the Husbandmen.

To rcturn to the Thanes. This Saxon paffage hath per tranfennam
fhew’d unto us, not only the Quality of their Perfon, but the Nature of their
Land, whercupon all our Queftion doth depend.  And true it is, it fheweth
that both they and it were fubject to Military Service, calPd in Latin Expe-
dstio, in Sexon utypape and yepozunsg, and in foreign Nations Heribanuum,
that is £hc calling forth of an Army. And it appeareth by an ancient MS. of
Saxon Laws in the King’s Library, that the 7%2!}::’: were not only tyed to
this, but to many other Services to be donce unto the King, and that in re-
fpect of their Land, which notwithftanding bred no Tenure in Capite or by
Knight-forvice. ‘The words be thele, Thaui Lex eft, ut it dignus reltitu-
dine Tcfiamenti firl, & ut tria faciat proTerra fua, Expeditionem, Burghbo-
tam & Brugbotam, & de multis Terris majus Landire@um. Exurgit ad
Bannwn Regis, ficnt cff Deorhege, ad manjionem regiam, €8 Sccorpum i
hofticuine, & cuftodiam maris, & capitis, & pacis, & Elmesfeoh, & Ciric-
feram, i. e. pecunia Elecmofyne, & Ciricfccatum, 8 a/ie res. Thus in En-
glith. The Law touching a Thane is; That he bave a Power to make a Will,
and that in refpe of his Land he thall do three Things, viz. Military Ex-
pedition, Repairing of Caflles, and mending of Bridges, and for more Lands
to do more Lcmd-é)ﬂtim. To go forth upon the King’s Summons to the
enclofing of his Park and Maufg

ton-houfe, and to *...... into the Enemies * Sce-

Lands, and to defend the Sca, his own Head, and the Peace, to pay 4/ms- opp.

monics, Chureh-feeds, Church-foots, and other things. |

What is there in all this to thew cither 2 Tenure 1n Capite or by Knighe-
Service? Tt will be faid that the Military Expedition, and Warding of the
Sca againft Encmics, imply a Tenure by Kuzght-férvice, and that thofe and
the other Scrvices being to be performed to the King, and upon the King’s
Summons, fhew aZennre in Capite. And no doubt, fo would it be for Lands
given in this manner by the King_ﬁnce the Conqueft. But I conceive that
rone of all this rifcth out of any Tenure, or feodal reférvation made by the
Saxon Kings in granting thefe Lands, or by any particular Contra& agreed
of by the 7hane or Subjeé? in accepting them, but out of a fundamental Law
or Cultorn of the Kingdom, (as ancient as the Kingdom it felf) whereby all

Veititus,
Applra-
Lus. Somry,

the Land of the whole Kingdom was obliged to this Triucde receffitats, of  The

three

military Expedition, and building or repairing of Caftles and Bridges. So that gervices
if this made a Tenure by Knight-fervice 2z C:;zﬁre in the Thane Lands, then vpon
muft it follow alfo, thatall the Land of the Kingdom was likewife holden by L@

Kunight-fervice in Capize: For it was wholly tyed to thofe three Services,
as appeareth in the Ccuncil of Eanbam®, (Cap. 22, 23.) where they are
commanded to be ycarly done.  And by the Laws of Canutus (Cap. 10. 62.)
where they are appointed to be done as Neceflity requireth.  And alfo !zlthc
Law of King Etbelred, who, about the thirtieth year of his Reign, ordain’d,
that every © cight Hides or Plough-land through the whole Kingdom, fhall find
a Man with a Croflet and Heimer to the ‘kfaeal Expedition. And every

three hundred and ten Plough-lands, an ordinary Ship. For thefe purpofes,

was the whole Land formerly divided, either bff Alfied the great or fome
o

other precedent King, into 243602 Hides or P ugh-lands; and accordi

to this Divifion werc the military and other Charges of the Kingdom impos’

© Cap,dedimirate leminum f. 163. ¢ Cone. Brit. fub an, 1029. p. 520, ¢4l g,

D and

Trire-
em,
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and proportion’d, without ever any mention of Texnures in Capite or by

Kunight-fervice,. Hence it rofe that the Saxon Kings in granting of Landsy
Liberties, and Privileges, unto Ecclefiaftical Perfons and others, were ufually

fo carcful in referving Expedition, Burghbote and Brigbote, as you may
fce in the Charters of King /#sthred® , Inat, &thelbald *, Ethelwulph'y
Edgar*, &c.in the Britasn Councils, as alfo in the Charters here following,
and in a Multitude of others elfewere befides. Neither did this military Ex-
pedition otherwife at thattimebind the Saxons to aTenure in Capite or Knight-
Sfervice, than it doth us arthis Day in the Neval Expeditionlately now reviv'd.
Thane- For better manifeftation that Thanelands were {ubje& to no ‘feudal Ser-
landinot vice, confider, I pray you, the Words of the Saxon paflage before mention'd,
Feadal. . Where it is faid that a Thare muft have three Hides at leaft of his ageney
fervice.  lanve, i. e. of his owwn Land, not Terre emphyteuticarie, ot precarie, not
ufu-fruituaria, or feodatarie, butasa Latin Copy hathit Terre fiie proprie;
where the Word proprie carrieth another Senfe than is ordinarily conceiv'd,
as to fignifie in this place, Land wherein no other Man hath any intereft by
feodal Superiority or Dominion, but whereof himfelf hath meram proprieta-
tem, the fole and abfolute propriety; even the fame Alodium that is {poken
of in the Report', and which no Man hath or can have now at this Day,
bur the King’s Land holden of no Man in the feodal Senfe, (for the phrafe of
Tenure was not then in ufe amongft the Saxons, nor ty’d any Man to do any
feodal-Service.) Another old Latin MS. therefore reciteth the fame Saxon
paffage in thefe Words, 5z Vs//anus ({othey at that time call’d 2 Husbandman)
ita creviflet fua provitate, quod pleniter baberet quingue Hidas de fio pro-
prio Alodio, &c. dignus erat honore liberalitatis, quod Angli dicunt Pane rei-
per punde: fF autem liberalis homo, 1. Degen [q]'hanus] 1ta profeciffer ut
Regs ferviffet, & vice fiua equitaret in Miffatico Regis, bhictalis i baberes
alium [ Thanum} fub (&, quiad Expeditionem Regis quingue Hidas teneret
8 s# Aula RegisDomino firo ferviffet, &c. Here I muft fay with Cujacius™,
fpeaking of the Author of the fecond Book of Fends: Proprietatem [alias)
vocat quod hic Alodium : Noting thereby that Proprietas and Alodium are
[nonyma, fignifying Land free from all feodal Service and holden of no body.
Yet in that lenie Alodium is here faid to be Terra ad Expeditionem Regis,
Land oblig'd to the Warfare of the King.

I muft note alfo by the way, that he that thus tranflated the Saxon paf-
fage by the words, gus ad Expeditionem Regis quingue Hidas teneret, fol-
low’d the manner which before we fpake of, in rendring Saxon Cuftoms by
Norman phrafes, The Reader perhaps will here underftand femerez in the
feodal Senfe, for 2o hold of his fard, whereas in the Sazxor Book the words
are no otherwife than Zir he heyve, 7. e. if he bad five Hides of Land, fo
that zeneret hereis no otherwife to be taken than for pofideret.

To return to our purpofe.  Thaneland might no doubt be tyed to do M-
Istary Service or Knight-[ervice, and yet not holden #n Capste orby Knight-
fervice ; for itis one thin% to hold by Knight-féervice, and another to be ryed
20 do 3¢. No man holdeth, that hath notTenementumor Tenementale quiddam :
But 2 Man might be tycd to do this military Expedition for his perfonal Eftate
(tho’ he had no Land) or for his very Perfon idfelf, as appeareth by the Laws
of King Ina, Cap. 2. where it is faid Zip re r1’6cundman, &c. If the $iz5-
cundman having Land forbearcth to go the Expedition, he fhall forfeit his Land
and 120*. and if he have no Land yet he fhall forfeit 60*. and an Husbandman
(who if he had Land was but Tenant in Socage according to our Law) 30° It
appeareth alfo by many Charters of the Saxon Kings that Thane-lands were
not feodal, and that the military Expedition made no Tenure by Knight-fer-
vice. Give me leave therefore to Eroducc {fome of them, that you may fce
thereby the ufe of thofe times, and what the Kingsthemfelves conceiv’d therein,

T — i ——

S Con. Bras, po... 8P 2127, BRBS6 P 345 kP 433 1p 29 ™ Lib 1, Tit 25 8. 166,
¢ CHar.
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Charters of Thane-lands granted by Saxon Kings, not
only without mentionof Tenure or feodal Service, but
with all Immunity, except Expedition, &c.

G O Eadwigh Monarchiam totins Britaunie Infule cum fuperno juva- Esdwigus.

mine obtincns, cuidam meo fidels Miniftro, vocitato nomsne Elfwine,
duas Manfas (5 dimidiam tribro perenniter tllic ubs antiguorum bominum
relatu nominatur at Schylfhinghatune, babeat quamain vivat, 8 pofl cus
volucrit impertiat, cum bis rebus que fibs rite pertinent tam in magnis
guam iz minimis.  S1t haecDonatio tmmunis a Servitute mundana, excepto
1000 labure, qui conmuurs omns populo videtur effe ; not naming Expeditione,
&c. bur concluding Sz guis angeat, augeatur: Si quis minuat, careat pre-
mio wterno, e, So that here he was freed a Servitute mundana both great and
finall, thar was incident or inherent to the Land by way of Tenure, and yet he
was chargeabie to military Expedition, and to the repaiting of Bridges, Caftles,
Brrronghs, and Fortifications, but that not otherwife than as all the Land of
the Kingdom was charg'd, (as before we have fhew’d).

Reguante in perpetuum Domino noftro, &c. Egs Eadgarus Rex Anglorum, Fdgres.

caterarumgne Gentinmin civcnituperfifientium Gubernator & Rellor, cuidam
fedvli meo Minifiro wocato nomine Alur. modicam muniminis mes fartem Ter-
re, i. e. in Dorlet, &3 tres Perticas in illo boco, ubi Anglica appellatione dics-
tur at Lonk, ut habeat ac poffideat quamdin vivat, 8 poft fé unum Heredem,
guicunge [ibi placnerit, derelinguat. Sit boc pre zc‘?mp Rus liberum ab
omni raalorum obflaculo cumomnious ad Rusritepertinentibus, Campis, Paf-
cnis, Pratis, Sylvis; excepto communs labore, Expeditione, Pontis & Arcis
Confteuctione. ~ 87 quis vero hominum hanc meam Donationem cum flultitie
temeritate jaffando infringere rentaverit, fit ipfe gravibus per colla de-
prefjus catenis inter flammivomas tel rorun Demonum catervas, ni f er.rd
fatisfactionememendare volucrit. Iftis terminis becTellus ambita videtur :
i 1y pe lanozemapk at Lounk, &c. Hec Charta feripta eft Anno Domi-
nice Tucarrationis, 958.

« Muzdi denigue flatus Chrifti moderatoris difponente, &c. K gaﬁthelredus Ethelre-

rotiins Albionis Bafilens, cuidan mibiobfequentium Fthelwoldo vocstatsone,
pro cjus placabili obfequio quandamTerre particulam i. e. decem Manentia
i1 Joco guem Coloni Maningforde appellant in perpetuam concedo Heredita-
tem, quatenus ille bene perfruatur ac profpere poffideat qmm:_m’z;}pneﬁnt:
fruitur Vita, & poft vite fue terminum cuicungue [ibi placuerst Hereds de-
relingnat. Sit autew prefata Terra liberrima ab omni munduali obflaculo,
cum omnibus ad cam pertinestibus in Campis@ Pafinis Pratifque ac Curfibus
Agnarun, tribus tantummodo canfis exceptis, 3. e. Expeditione, Pontis Arcif-
ve Reftanratione. i guis antem hane Donationem pervertere fluduerit, per-
petue maleditticnis incurrvat reatum S Gebenne eternum Juflineat incen-
dinm, nifi mortis ante exitum hanc prefimptionem emendare curaverit.
Ifiis tevininis ambitur prafata Tellus BEpyrc oy eartnepeandan, &ec.

So King Ethelred in the Charter to his Thane Sea/wyne, granteth five Caf
fatos in Readdu, cum omuibus, &c. cuscungue fibi Libuerst C’kfranama dare:
ingnat Hereditate, &c. Sit autem iftud prefatum Rus liverrimum ab omns
i duali obflaculo inmagiisac modicis, Campis,Pafiuis, Pratis; tribus tan-

+ Ms. Mon. de Hyde fub ¢it. R. Eihe'redi.
D 2 tunimode
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tmmodo rationabiliter rebus exceptis que ® ufuali vitu obfervantur, i. e.
cum glomerata fibs expeditioni compulerit fryulari commilitonum confligere
caflra, atque cum fua petivit Ponutis titubantia munirt vada, ac cum con-
cinni turma Vrbinm indigent muniri flabiliter fepta, &c. Dat. AunioDomi-
nice Incarnat. 1014. Indiif. 12. ‘ . |

 In nomine Det almi 8 agie Sophie,Sc. Idcirco ego Cnute Rex, Anglo-
rum Gubernator & Reétor, quandam Ruris portionem, decem S foptem, viz.
Terre Manfas, illo in loco ubs jamdudum Solicole tllius Regicins ziomen smpo-

fuerunt at Abbodesbury, meo fideli Miniftro, quem noti Affines Orc appel-

lare folent, in perpetuam confirmo Hareditatem quatenus 1lle bene perfru-
atur ac perpetualiter poffideat, quamdiu ‘Z)euyer iam mefabilem miferi-
cordiam vitam 1411 & vitalem [piritum concedere voluerit, deinde namque
fibi fuccedents cuicungue voluerit Cleronomo jure hereditario derelinguat,
cen fupra diximus in eternam Horeditatem. Manear igitur boc noftrum
donum immobile acterna libertate jocundum cum univerfis qua ad eundem
locum pertinere dinofcuntur tam in magnis quam in modicis reous, in Cam-
pisy Pafcuis, Pratssy, Rivulis, Sylvis, Aquarumque Curfibus; excepto com-
muni labore quodomnibus liguide patet, viz. Expeduitione, Pontis Conftruc-
tione, Arcifve Munitione. §i guss autem, &c.

And King Edward the Confeflor granting duas Manfas S dimidiam i Wu-
deton, &c.to Thola (Widow of the forefaid Ore, whom in a Saxon Charter he
calleth his Man, that is his Thane) faith thus: In eternam Hereditatem con-
cedo quatenus illa habeat %6 perpetualiter poffidcat hanc meamregalem Dona-
tionem quamdiu vivat, 8 poff obitum funmn cuicungue voluerit Haereds reling
guat. it autem prafatum Rus liberum ab omni fecular: gravedine tam sn
magnis %ﬂm sn modicis rebus, in Campis, Pafiuis, Pratis, Sylvis, Agqua-
rumque Decurfibus; tribus exclgpti.r gue omnibus hominibus tommunia funt,
viz. Expeditione, Pontis, Arcifve Reftauratione.

After all thefe, I will yer add one other of King Eadgar’s, having fome-
what of note above the reft, as anon we fhall obferve. It was made to the
new Monaftery of Hide ncar Winchefler in thefe Words.

¢ Annuente Altiton: Moderatoris smperio, &c. Ego Edgar tot:ns Britan-
nix Bafileus quafdam Villas ut nominantur, Dunketone batens quingue Hi-
das Terre & Ecclefiam, Sueyle cum 28 Hidis Terre, &c. concedo in puram
& perpetuam elcemolynam nove Wintonienfi Ecclefie beato Petro Apoflols-
rum Princspi dicat e, &c. cum omnibus Otenfilibus, Pratis, viz. Paftuis, Ri-
vulis, eternalargita fint Hereditate, &c. Sint autempredicie Ville, Rus,
Manfiones, Terre, Rivnli, omni terrenae fervitutis jugo libera imperpecuum,
tribus exceptis, rata vir. Expeditione, Pontis Arciive Reftauratione. Sz
quss autem banc noflram Donationem in alind grnam conflituvmus transfer-
re voluerit, privatus confortio Sanéte Det Ecclefie, #rcrnis Baratri incen-
diis, &c. puniatur, &c.

Whatfoever the phrafe be in the Saxon original, (for I take this to be a tranf-
lation of the Norman time) it here maketh the Lands to be given in Franck-
almoign, but without mention of renendum, and yet fheweth that they
were tied to Expedition, &c. yea and calleth it notwithftanding puram
Eleemofynam ; whereas tho’ in libera Elcemofyna a Rent in old Deceds hath
fometime been referv’d, yet can it not be calledpara, if any Rent or Service
at all were referved to the Donor.

I have recited thefe Charters the more at large for that they apparently
difcover by many Rcafons (which we fhallfet forth in the next Chapter) that
the Thanes poflefs’d not their Thane-lands either by any Feodal-fervice or
by way of ﬁ;are.

[ - Ral—

® Sic Ed. Conf. in chart fafl. Urco. Miniff, 7. © MS, de Abbotse. Clare. 3. 8 Lib M. ¢fufd. Mo-
nafl, fub Tis. Edgar Chars. uls,

CHar.
3

Chap. X By Knmight-fervice. 21

Cuar X,

Obfervations upon the precedent Charters, fhewing
that the Thane-lands or Expedition were not
feodal or did lye in Tenure.

Hefe Charters prefent unto us the general manner of granting and
poflefling of Thane-land among the ?axa#ﬁr during the time of their Mo-
narchy, ’till the very coming of the Normans. And there is to be obferved
in them (as in other beforc mentioned) what hereafter followeth.
Firft, That the word Thane which is here and ufually interpreted Miss- rhane 12

fler, (that is an Officer or Servant, of Venian férvire) notcth nothing be- no direct

longing properly to the War, and is not therefore to be underftood as Brac- ::]'f{‘f
ton fanficth the word Barones to be quaff Robur Belli, or to import any )
matter cither of feedal Service or of g’emre.
Secondly, That (as we have formerly obferved upon other Charters) fo No men-
there is not in any of thefc now produced, one word either of Tenure or tion of
TITR

of feodal Signification, which prefently after the Conqueft became innume- o
rable, as brought in by the Conquercur. Yet well may it be, that Edward

sthe Confeflor (havi}? his Education in Normandy) might (as Travellers ufe

to do) bring fome Nerman words and manners into England.

Thirdly, That inftead of tenere and tewendum (by which the Norman w4 0ea
Feudifts implied a Clrentary if not férvile Dependance, that the Tenant hath inftead of
upon the Lord) the Saxons ulced habeat, poffideat, fruatur,-or perfruatur tevre
(and elfewhcre gendeat) words of Freedom and Immunity. So likewife for
Tenementa (fignifying thi-{}gs holden of a fuperior Proprictary) they ufed Max-

Sas, Manentia, and Manfiones a manendo, (as places of abode) or Cafatas

a rafa, for a Dwelling-houfe, otherwifc call’d Hida, gnaft Tectum a Tegendo,
including under thefe Names all the Lands that belong’d thercunto.  And
thofe that dwelt upon thofe Manfas, &c. they called not Tenentes, Holders,
as we do, but Maneutes, as perfons abiding there.  All the forefaid words
being of the middle-age-dialect, not appropriated to the feodal Language.
Fozrrtb{y, In granting of Feuds ancf Fend-Lands, the Confideration is al- 1y, .
ways for martter de futuro, as pro Homagio 8 Servitio habendo. But here cafion of
in granting theie Thane-lands, the confideration is for fervice paft or pre- 87008
fent, fignified by the Quality of the Thane, as fideli Miniftro meo, “or {ra laxd;.
placabili obfquio, not only without Refervation of any future Service, but
with exprefs immuniry from all Services: As, to ufe the words of the Char-
ters themiclves, 1. ‘Cs fint libera vel immunia a fervitute mundana. 2. Ab
ot malorum obflacilo. 3. Liberrima ab omni munduali obflacule. 4. Li-
berrimmm ab omni munduali obflaculo in magnis 86 modicis. 5. Eterna li-
bertate jocundim. 6. Liberum ab omni feculari gravedine. Such was the
Freedom of thele Thasne-lands, equal and no lels than that of the Lands

given in [rank-Almoigne by King Edgar in the laft cited Charter, which

arc there faid to be Omni Terrena ﬁrwtuti.;ljaga libere imperpetunm.
1

Fifthly, The teodal Lands might not be aliened without Licence: But r,,,.
the Thaue by the very words of his original Charter, might grant them ¢#i- lends ali-
cunque voluerit, eaated.

Sixthly, A feodalTenant or Tenant by Knight-fervice (aswecallhim) could ,,
not deviie his Land by Will before the Statute of 32 Hen VI tho’ it were iind; de-
with Licence of the Lord and of the King himfelf; (which Law the German.r-a{:lfi by

themfelves "
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themfelves do hold even unto this day. And the Dases can yet devife no
Land by Will (as Iaminformed) but the 75hane might devife his 7hane-land
to whom he would, as a eth by the Words of King Edward the Con-
feffor in a Charter to Thola, where he faith, Poffidcat hanc meam Regiam
Donationem quamdiu vivat, $ poft obitum fuum cuscungue voluerit Hereds
relinguat ; excluding hereby all Title of Wardihip and fcodal Duties. To the
fame effe@ are the reft of the Charters; end therewith agrecth the Privilege
of a Thane before mentioned, Thani Lex eft ut fit dignus Reclitudine Teffa-
menti fui. As for that Paffage in the Will of Bricirick the Saxon, where
he feeketh his Lord’s Confent that his Will may ftand, 1 conccive it to be in
refpe@ of fome Folcland or cuftumary Land, which according to the ufe of
that time he held at the Will of his Lord, and not in relpect of any Thasne-
Jand. For tho’ this Briéfrick were a man of great PofTEﬂions, yet was he
none of the chiefeft fort of Thanes called the I%I'ﬂg’.r Thanes, but as appear-
eth by his Will, an under-Thane belongi grz, to &lfric, who was Earl of
Mercia. And how far the Privilege of thele wnder or lefer-Thanes ex-
tended, I cannot yet determine.
Thane- Seventhly, If Thane-land were of the Nature of Lands holden by Knight-
lands  fervice, then by the feodal Law of that time it could not #7azfire 2 lancea
eranted  ad fufum, that is, it might not be granted to Women; for Women were not
men,  then, nor long after, capable of feedal Land. But the Land here granted to
Tholawas Thane-land, as apﬁ;:areth by the very Words of her Charter; for
that it is granted in #ternam Hereditatem perpetualiter poffidendam, which
words (making an Eftate of Inheritance) were only proper to Thane-land
otherwife called Boc/and; not to Folcland or popular Land, which was but
at Will of the Lord for Years or for Life.
No fer- Eighthly, There could no Tenure nor Service lye upon the Thane-lands, o-
vice upon ther than what was exprefled in the Charters. For in the end of every of them
Tt ot there was an horrible Curfe (which in thofe days was fearfully refpected)
what was laid by the King himfelf upon all thofe that thould violate the Charter, (ei-
expreficd. ther by adding other incumbrances, or by diminifhing the granted immuni-
ties.) So that it is not to be fuppofed that there was any lurking Tenure,
or matter of p/us uitra to impcach them. The curle beginneth in every of
the Charters with thefe words, 87 guis antem &c.
Expediti-  Nimthly and laftly, Touching Expedition, and Rclmirin" of Caftles and
on,Re- Bridges, which the J{zxom called Burghbote and Brugbote, tho’ the two firft
E:lﬁ'];g,(’f of them be wholly military, and the laft ferving as well for the Paffage of the
o¢  King's Army as for the Trade and Commerce ot his I’cople; yet were nonc of
them cither Marks of Tenure or of feodal Scrvice, as appearcth by that we
have formerly thew’d, and by the Teftimony of theic Charters, where (to ufe
the words of Edw. the Confeflor in that to T/he/a) it is faid that they are, Om-
nibus hominibus communia, a common burthen to all Mcn, as bclongin to the
fafety and facred anchor both of the Kingdom and Common-wealth. The Sax-
ons therefore did not call them Services or frodal Dutzes, as things that lay
upon the perfon of the Owner ; but Lexdirecta, Rights that charg'd the very
Land whofoever did poflcfs it, Church or Lay Man. And thefe Duties were
ordinarily excepted in every Charter, not for that they thould otherwife be
exringuili:ed, but per fuperabundantem cantedam, left the gencral words pre-
cedent fhould be miftaken to involve them and to releafe that which the
King could not rcleafe. For tho' Ethelbald by his Charter to the Monks of
Croyland * did give the fite of that Monaftery, with the Appendancics, €.
libera (S folnta ab omni onere fcnlari in perpetuam Foleemofymam, yet in his
Charter of Privileges granted to all Churches and Monafterics of his Kingdom,
fgaking of the repairing of Catftles and Bridges, he contefleth and faith, that
uiis unquam relaxars poffunt. And I fuppofe that the word Expedition

T ik Sy m——
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was here omitted by the negligence of the Scribe: for I never find it feve-
red from repairing of Caftles and Bridfes in any other Charter. And alfo
tho” King Etheleulf by his memorable Charter of Privileges (ratify’d by
the great Council of #inchefler in the year 855.) did by exprefs words free
Santtam Eccleflam, that is all the Churches and Monafteries of his Kingdom,
ab Expeditione &8 Pontis Extructione (8 Arcis Munitione®, yer the whole
Clergy about the ycar 868. did notwithftanding voluntarily affift his Son
Beorredus again{t the Danes with all the Power they could, as appeareth,
by the Charter of the fame Beorredus.

Crar. XL

More touching the Freedom of Thane-land out
of Doom{day.

HO’ that which is delivered in thefe Charters be authentical and need Thane-
no farther Proof, yet to convince broad fpreading Errors the more """r":i dif-

manifeftly, it will not be unneceffary to thew what Doom/(day it felf relateth ¢ the
to confirm it. For whereas Lands holden ix Capire and by Knight-fervice, pleafure
could not otherwife be difpofed than by Licence of the King or Superiour g;’::r
Lord, “Doomfday theweth that the Thame-Jands might be ufed and d?{?n fed '
at the pleafure of the Owner, without impeachment of any other. For at
Ebfa in Suthry under the Title of Ric. fil. Comitis Gifleberts, it faith, Hane
Terram tenuerunt novemTeigni (8 cum ea poterant utere guo volebant. Plain
Latin, but the fenfe is, That nine7hanes held thisLand of £é/am (in the time
of Edward the Confeffor) and might do with it what they would. So at Ef7-
Burnbam in Buckingham/bire under the Title of Milo Crifpin, Duo Teigni
bemines Briétrict hanc Terram tenuerunt, 88 vendere {atuere > And here it
fcemeth that thefe Thanes were not the King’s Thanes, but of the leffer fort;
for that he calleth them Homines Brifirics. So in the fame Shire under the
Title of §. Petr. Weftmon. it is faid of the fame Town of Eff- Burnham,
Hoc Manersum tres Teigni tempore Regis Edwardi tenuerunt, 8 vendere
potuerunt.

It there alfo appeareth that the Thane-land might be charg’d with a Rent Thene-
iffuing out of it, for it immediately followeth, & tamen ipfi tres reddide- h;:“ p
runt quingue oras de confuctudine. And it might be reftrain’d from Alie- it s
nation, as where it is faid in Doom/fday, De ea (viz. Lega Pelton) fumt is Reat.
Dominio due Hide; una ex hiis fuit Tainland, non tomen poterat ab Ec-
clefia feparars. Where the word tamen implieth, that altho’ Thanelands
might otherwife be alienated, yet this patticularly could not. So likewife
might it be entailed upon a Family, as appeareth in the Laws of A/ared
Cap. 37. But thus Doowm/day after the Conqueft affirmeth the fame that the
Charters did before the Conqueft. And the words both in the one ard the
other, which fhew thar the %me might fell or ufe this Land as he would,
do imply an Eftate of Inheritance independent of any Lord either feodal or
fupcriour, and was as even the #/odium mentioned in the Chapter of Thases ;
but whether it were defcendable only upon the eldeft Son, or dividable be-
tween all the Sons as in Gavelksnd, Icannot fay, but the Formula of Alo-
dinm join'd with Marculfus doth divide it between them all.

—— - . - — o m wm om

* Conc. Brie. im An. 855 ex Ingulf. Malmelb. ¢ al,
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Chap. XII.

Feups and Texuvures

Cuasr. XIL

The Fruits of feodal Tenures, and that they were not
found among the Saxons, or not after our manner.

Itherto we have fought our Tenures among the Saxons, and have not

found them, tho’ the Report * telleth us, “ It is moft manifeft that

“ they were frequent and ® common in the times of the Saxons.” We will
now follow the direction of our Saviour<, and fce if 4y the Fruit we can
find the Tree. The Report faith¢, by Qucﬁion m_ld Anfwer, “The Fruits
« of the Tenure (viz. G{z{?ite and Krz:gbt-ﬁ*rwrg) what are L‘!IC):' ? bqr.
« the (1) Profits of the Lands. (2) Wardthip. (3)ﬂ]-1vcry. (4) I?rlmler Sei-
« fin. (5) Relief; miftaken to be an Heriot. (6) Fine for Alienatiol and the
« reft: Which reft it “fupplycth ﬂwrtly after to be (7) ’{-Iginagc. (8) Feal-
“ ty. (9) Efcuage: Ad(ﬁng again Relsef and /¥ ardfbip,” inftead whereof I
out of a third Paffage fdo place (10) Efcheats. And it concludeth ¢ thar
« As all thefe Tenures were common in thofe times, {o were all the Fruits

« of them, §8¢.” Which if it be true, the Queltion is determined ; nay, I yield

it, if any one of them agreeing directly with our Tcnurcs be found amongft
them; fome fhew of Fealty and Licence to alien L:}nds granted for a certain
rime only excepted, for avoiding captious Difputation. .
Their very Names pretend no Saxon Antiquity, but as the Ephramites
bewrayed their Tribe by their Language, {o by their Names thefe Fruits
difcover themielves to be of Norman Progeny. And the Report doth not
give us one Inftance or Example of any of them in all the Saxon times.
If it did, the words before mentioned in the Charters to the Zhanes, decla-
ring that their Land muft be Libera ab omn: fecular: gm?'edme, &e. ﬁvccP
all away at once as the Weft-wind did the Gmﬂmppf:rs in A£gypt, and do
make the Thane-Lands to have the privilege of Alodinm (here before men-
tion'd) to belong unto them, that is, to be free from all Tenure and Ser-
vice. It is true notwithftanding, that both the grearer and leffer-Thanes
might have, and had other Lands (befides thefe that were hereditary) of
feudal Nature and holden by military Service (as in the Charter of Ofivald the
Bithop fhall after appear:) But they holding them like Fo/c/and only at the
Will of the Lord (whether King or other) or for certain Years, or at moft
for Life or Lives, their ZTennre and Feuds determin’d with the Will of the
Lord, the term of Years, or Eftate for Life. And then could not any of
the Fruits before fpoken of, accrue unto the Lord that granted the Land, for
that it forthwith reverted entirely into his own Hands, and was to be kept
difpos’d a-new as plcas’d him.
amiit is papparent theref%re by this general Demonftration, that the Fruits we
fpeak of, could not arife out of cither of the Thane-Lands, (were they tem-
porary or bereditary) if not haply Feaity or fome Gratuity to the Lord for
Licence that the zemporary Tenant might aflign his Intereft or have it en-
larged, (things proper as well to Sorage and Folcland as to Feudal.) But let
us examine all thefe Fruits particularly, and fee whether and how we find
any of them among the Saxons; and give me leavs herein to produce them
in fuch Order (tho’ not logical) as the Report prefenteth them to the Rea-

der in their feveral Places.

* Pag. 35, ® Pag 36, € Mawrh xi.33. ¢ Pag 33 < Per.30.37. fPap 330 8 Pag 36,37,
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Cuar XIIL
No profit of Land by Wardfbip inthe Saxon’s time.

S for the Profits of the Land which the King hath now during the Mi- Profits by
norir]' of a WWard, it is manifeft that the Kings then had no fuch of Verdhi

the Thane-lands ; for that the Thane had this particular Privilege, that when
he dy’d he might make his Will of his own Eands (as it formerly appeas-
eth) and give them unto whom he would, which was never lawfuf after
the coming of the Normans, for any Baron or Tenant b Knight-fervice
to do; till the Starate 32. Hen. VIIL. Chap. 1. gave free liberty to all men
to devile all Socage-land by their laft Will in Writing, and no more than
two parts only of Land holden iz Capite or by Knight-fervice, leaft it
fhould hinder the Lords too much of their feodal Profits. And Socage-
lands were therefore long before devifable in many Burroughs, for that there-
by the Lord fuftain’d no fuch prejudice. Bt to conclude this Point in one
Word, it fhall (T hope) be madc manifeft in the next Chapter, that there
were no J#ardfbips among the Saxons, and thereupon it will follow invin:
cibly there could be then no Profits of Lands arifing to the King or Lords
by Title of /¥ ardfbip.

il ———— _—

Cuar. X1V,

No Wardfhip in England amongft the Saxons.
Objcctions anfwered.

N following the Report I muft now fpeak de Caufa poft Caufatum; of
Wardfbip after the Profits of Land growing by it. This being the
chicfeft Fruit of fesdal Servitudes, and the Root from whence many Branches
of like Grievances take their Original; the Report laboureth more to prove
it to have becn in ufe among our Saxons, than it doth in all the reft of
them, and enferceth me thcrc%y to the greater Labour in examining it, and
difcovering the contrary. |
Touching the Name (/#7ardfbip) 1 conf=(s it carryeth a Saxon Sound,
but for Norman God-fathers with whom Gard fignifying the fame that #ard
doth with us, and they bringing this Cuftom into Exgland, our Englifh An-
ceftors (as in 2 Mulurude of other Words) changed the Norman G. into 2
/. and lo made /#ard for Gard, and thereof W ardfbip for Gardfbip. Yer
to this Day we call him that hath the Cuftody of the Ward, after the Nor-
mman Manner his Gardian not his /¥/arden. But 1 find neither #ard, Ward-
Jhip nor ¥ arden, in this Senfe, in any Saxon Law, Charter, or-Manufcn t,
or any thing conducing to fuch Signification: The Proof being in the Afhr-
mative lyeth on the other Side, yet doth not the Report produce one fingle
Cafe, Text, or Precedent, to maintain their Affertion but like T_yt{mga—
ras’s Scholars, refteth wholly upon 79/ dixst, fuch and fuch have faid it;
and I am now rturn’d over to thofe Authors.
They have chofen a nght good Foreman (I confefs) Mr Selden, of whom
I fay as the in Ovid, Nemine n Hetorio Palldda femper eram. But lctus hear
what he affirms, according as the Report conceiveth him, where the Words
E
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be thus. * “That /¥ ardfbips were then (viz. in the Saxor’s time) in ufe, and
« not brought in by the Normans, as Mr. Cambden in his Brit. 179. nor
« by Henry 111 as Randolph Hygden, &c. wouldperfuade. ¥d Selden’snotes
« t9 Forteftue, 51.° The Report fays Vide, and 1 {ay Audi. Mr. Selden to
confute their Opinion attributed to Rand. Hygden ufeth thefc Words. Nei-
“ theris the Cuﬁom of IWardfbip fo new as R. Higden in his Polychronicon,
« or rather fome others not underftanding him, ignorantly make it, by fuppo-
« fing the beginning of it here under Hex. 111, clearly /W ard/bips were before
« or from the Normans at leaft”. Thus Mr. Se/den. There may be fome am-
phiboly in the Word before, as doubtful whether it fhall relate to the Normans
or to Hen. IIL but the Occafion of his Speech is to confute the opinion of
them that did attribute the Beginning of /¥ ardfbips to Henry 111 faying, thac
clearly they were before, and tho’ he determineth not how lpng before, yet
he coucludeth that from the Normans at leaft, citing Glanvill to thew thci:
were in ufe in Hen. Il's time, and the Grand Cuftumer of Normandy to tetc
them higher than fo from the Normaus, who (by the Opinion of Berbault
that writ the Commentary to that Cuffumary) did firft bring them into En-
land. M. Selden (God be thanked? is living to explain himfelf, and I find
{by chance) where he hath done it fully. His Words in theZs¢les of Honour
be thus, “« Thefe kind of military Fiefs or Fees as we now have, were not
« till the Normans, with whom the Cuftoms of /¥ ardfbzp in Chivalry (they
« began not under Her. 111. as moft ignorantly R. Hygden the Monk of Che-
« fler and Polydore tells you) came into England”. And fpeaking by and by
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for the /Vardfbip of the Heir in Gavelkind, and that he fhall not be married
by the Lord. And thofe Cuftoms fay of themfelves, thar they were devant
te Congucfie, e en le Conquefle. 'The words in Lambard be devant le Cone
quefle, e en le Conguefle, e toutes houres ieskes en ca. That is before the Con-
queft, and at the Conqueft, and ever fince till now: Which word #ow rela-
teth to the 21 of E4w. I there immediately before mention’d. And to fave
the Credit of the Author, muft be favourab y underftood to be meant of fuch
Cuftoms, as were in ufe cither before the Conqueft, or at the Conqueft, or at
any time fince, in the disjunétive not in the aggregative. For ifit be taken con-
junctively, then is it notorioufly falfe, for fome things mention’d in it had their
Original under Hen. I1. as the Grand Affize, and Juftice of Eyer¢, whereof
that of Eyer was not inftituted till the Council (or Parliament as we now call
it) of Nottingham, An.Dom. 1176, viz. inthe 22 or 23 of Hex. 1. And
for that of the Grand Affize, it is exprefly faid in the Cuftoms, that it was
granted then by Hen. III". Many other things there be, as zhe Office of the
Crowner, themanner of Effoyning, Writ of Ceflavit, 8c. which I fuppofe
was never heardof before the Conqueft. But if you mark it, the words in que-
ftion, viz. devaat le Congnefl, &c. ftand in Lambard at a little more diftance
than the Lines precedert, as it himfelf conceiv’d them not to belong unto the
Texr of Cuftoms.  And to clear the doubt in the elder Edition # publifh’d by
Tortill 12. June 1556. no luch thing is mention’d; but if it were, there are
f':-y other differences in their Copies as both their Authorities may be que-
1.0°d, and I in the mean time well delivered from this obje@ion. Let us
fec what followeth.

of Malcolm {econd King of Scotland, who dyed about two and nwenty years
before the Conquett, he faid: « But in this Malcolm’s time, /Vard/bips were

| Iourthly, For the Antiquity of /7. ard’ﬂ.a{{.r in England and Scotland. « See Wardpip
« notatall in England”. Thus M. Selden, whom they fo often prefs againft _

alfo (fays the Report®) Heéfor Boet. lib. 2. Buchanan rerum Scot. l1b. 6. }:nim'

Lamtard's

Crinion.

AMana
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me out of ambignous Places, is clearly with me.

Their next Authority to prove /#ardfbips to have been in ufe amongft the
Saxons, is (faith the Report) that amongft the Privileges granted by Edw.
the Confeffor to the Cingue Ports we mect with this, 7hat their Hears fhall
not be in IV ard. For this they cite Lambard’s Perambulation of Kent, p.101.
but I demand Oyer of the Record, and I verily perfuade my felf Nu/ tiel Re-
corde, nor in Truth hath Lambard averr'd that there is.  Lambard's Words
be thefe, ¢ The Privileges of thefe Ports being firft granted by £#%w. the Con-
« fefTor and /¥ i4liam the Conqueror, and then confirm’dand encreas’'dby #7:/-
“ fiam Rufus Hen. 1. Rich.1. Hen. IlL. and King Edw. 1. be great, B¢,
And in reciting fome of thefe Privileges, he teils us amongft the reft, “That
« they themfelves (the Inhabitants of the Cingue Ports) be excmpted fromall
« Payments of Subfidics, and their Heirs frced from IV ardfbip of Body not-
withftanding any Tennre. He doth not fay that this is in the Charrer of £4-
wvard the Confeflor, but thar it is among the Privileges granted by him and
JVilliam the Confeffor, and then confirm’d and encreas’d by the fucceeding
Kings. Doubtlefs the Word Sub/idies here mention’d in this Senfe, was not in
ufc either in the Confeffor or Conqueror’s time, not in many years after till
Taxes, Aids, and Tallages were grudged at and reftrain'd. T am therefore
confident that this came in among the encreafed Privileges afterward, and
it appeareth that Mr. Lambard was not perfuaded that there was fuch a
Charter of the Confeffor’s time, and therefore waving it fecketh the Original
of the Privileges of the Cizgue Ports, no farther then the Conqueror. Why
then do we facher this upon the Confeflor, efpecially feeing the Charter of
¢ 4nno 6. Edw. 1. wherein all the Charters of the precedent Kings feem to
be mention’d, that of Edw. the Confeflor is not {poken of

The third Affertion is, that in the Cuftoms of Kext, (* which are in Magna
Charta of Tottils Edition, and in Lambard’s Perambulation) there is a Rule

* P 37.5¢F 160. P Par. 11.cap.8.p.3¢t, PP 113, 7 124, ¢ Lib.tnsrar. Tise. Challing. fol, 1146, '-'p.g.
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“ and the Laws of Malcome 11. which prove the Antiquity of #ard/bips in
“ Scotland and in Ewgland before the Conqueft’. For in thofe times it is
£ probable the Laws of both Nations did not much differ; as for the times
“ afrer it appears they did not, by comparing their Regiam Majeflatem with
“ cur Glanvial. Neither is the bare Conjecture of Sir éem:y Spelman fufhici-
“ cnt to take away the force of thofe Laws, Vid. Spelman’s Gloflary verbo
“ I'endum. Upon all this (faith the Report) they (the Juftices of Jreland) did

-

« conclude and proceed to Sentence. 7 With the Sentence (as a facred thmf)
- T'will not meddle. But as touching that part of this Argument which --- I» Heaor
noflros fabricata et machina muros --- T'm tyed ecither to anfwer or to fub- Bocthius

mit. For Heétor Boethius therefore, T confefs the place to be truly allcdﬁ’d,
(and that hitherto hath fcldom happencd) but for the Credit of that Author
I with Leland were alive to deliver the cenfure he hath left upon him with
his own Mouth: 1 forbear it. Truc it is, he relareth that Makoln 1. gave
all his Lands well nigh unto his Nobility in Reward of their Service, and that
they in Thankfulnefs to {upport his Dignity, regranted unto him, Yardam,
Defponfationem, & Releviam al. Relevatam, Wardihip, and Marriage of
their Heirs within Age, and Relief ofthofe of full Age. The Paragraph there
is long, bur to the cffeét we fpoke of. It is alfo true that Bachanan doth re-
port the like, and fince him Cameraris, and a little before them all Foban-
snes Major; but all their harping is from the found of one String, which in
the Report is not left unftrain’d, z. e. the Laws of Makolme before menti-
on'd, where it is {2id, that ad Montem Placiti in Villa de Scona omnes Ba-
voics concefferunt [ibi IWardam, 8 Releviam de Herede cujufunque Ba-
rouis defuntti ad fuflentationem “Domini Regis. Which becaufe they con-
cern a noble Kingdom, and have been received as authentical by an ancient
Parliament, I will not prefume to contradict ir. But I humbly offer to the
confideration of the Learned of that Kingdom, and to thofe of ours and theirs
that arc converfant in Antiquities, thefe particulars following,

¢ pag. o s7t.  Po584 8 Fol 138, M Pag 33 ' P38,
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The Au.  &irfly It being agreed (which the Scozs affirm) that Maleolm 11 began his
thority of Reign in the year 1004. (7. e. above fixty years before the Normans conquer’d

aicoims England) how it cometh to pafs that Malcolm ufed fo many Norman wards
cueton. it the Scotifh Laws, and whether thofe words be found in any other Monu-
¢d. ment there before: For in England it was not fo.
- Secondly,Whether their Kings then had not only a Sea/ but Magnum Sigil-
/um in the Cuftody of the Chanccllor, and fes-fees appointed for the ufe of
it; for in England it was not fo, tho’ Edwward the Confeffor had a Seal af-
ter Malcolin's time,

Thirdly, Whether they had Brevia claufa in cera, andother ordinary In-
ftruments feal'd cum Magno Sigillo, and Fees appointed for it; for in Eng-
Jand it was not fo.

Fourthly, Whether they had folemn Prefentations to Churches and Hofpi-
tals under Scals in that manner; for this was long before the Council of
Lateran. |

Fifthly, Whether they had then the Names of Barons, Senefchallus, Con-
flabularius, Marefthallus, (votin ule in England in the time of the Confef-
{or) as appeareth, for the two latter, by the Appendia to the Confeffor’s
Laws*; and for their Senefthallus called their Steward, Buchanan' fays he
was brought in by Malcolm 111, into Scotiand.

Sixthsy, Whether the -Norman Ofhcers of fufliciarius, Vicecomes, Coro-
natory Ballivus, 8c. were then in ufe by any other Proof than by or from
thefe Laws; & fic de cateris.

Many other things I pretermit, and take no Exception to the frequent
mention of Pounds and Shzllings, tho’ I thick they were fecarce with them
in Scot/and; as not abundant then in England, but paid in Truck and Cazzel.

The A- But I admit that which the Report faith, that in thofe times it is probable the

greement §aws of both Nations did not much differ.  As for the times after, it ap-

;’li_,’,j‘f,:&’  peareth they did not, by comparing their Regiam Majeflatem with our Glan-

seotch vz, They run much (I confels) paribus vefligiss, and oftentimes zotidem

Laws.  werbis, iifdem paragraphis. Whether of them leads or follows the other,
I dare not define and am loath to difpute. The Preface ro the Regia Meyeflas
theweth it to be written at the command of King David; whom Skeneus in
his Annotations calleth the firft, and faith, he began to reign Anwo 1124. 4. e,
240r25 of Hen. 1. And ’tis certain that our Glanvi/ was not written till the
time of Hen.1l. who began not to reign till 1154 fo that if this be true,
it muft needs follow that we took a great part of the Model of our Laws, or
at leaft the Expreflion of them from the Scors, (wWhich our Anceftors never
yet acknowledg'd.) It may perhaps fall out (upon better Examination) that
‘David 1. may be miftaken for Dazid 11 Dut for the part of Malcoim 1I's
Laws, which fpeak of Wardfhip, Marriage and Reliefin Scotland at that
time to have rifen from their own Nobility; Buchanan himfelf recedeth from
that Opinion, and concludes, Hune morem ab Auglis & ‘Danis potius accep-
tum credo: Quod in torta Anuglia & parte Normannie adbuc perfoveret.
And Demfler himiclf their greateft Antiquary, ingenuoufly confeffeth, that
there were no Barens in Scotland till Malcolm 111, created them. And he
might well take his Precedent from the Conqueror, for he liv'd all the time
of the Conqueror, and about feven years after: So that if there were no Ra-
rons in Scotland in the time of Malcolm 11. as Demfler afhirmeth, or the
Precedent taken out of Ewngland for IWardfbip, as Buchanan belicveth;
then could not this Law be made in Alalcolm 11's time, but fcemeth rather
(by both their Opinions) to be alcrib’d to Aakolm 1. and that the Error
hath rifen (as eafily it may) in writing II. for III. But in the mean time all
this makes no Proof againit me.

B Fol.rtx,a. ' Lib 7. £, 75 be
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Cuar XV.
No Marriage of Wards.

S for Marriage, it is here and in fome other Places mention’d by the Marrisge
Report, but not a Word any where to prove that it belonged to the of Wards.

Lord in the Saxon time. I will help them with what I meet in the old MS;
Beok of Ramfty, Sect. 120. where it is faid, that one Eduwine Son of O-
thulf gave five Hides of Land to Archbithop Odo, Pro eo quod Regem E-
dredum tnflexer at, utes liceret Filiam cujufidam Viri VIf quam concupive-
rat, maritali fibi federe copulare. Here it appeareth that the King’s Li-
cence or good Will was foughr, but the Reafon appearcth not. The good ; kings
Will of King Solemom was fought that Abifbag migﬁg be given to Adonzjab it
for his Wife, but not in refpect of Tenure in either Cafe.” It is an exprefs
Law of King Canntus (L.7:.) ne nyoe man nadep pir ne mzven, &c.
% That no Man fhould conftrain either Woman or Maid to marry otherwife
* than where they will, nor fhall take any Money for them, unlefs by way
“ of thankfulnefs fome do give fomewhat.” If thefe Paffages carry any thew
of Wardjhip, 1 muft flill let you know that Kwights Fees were not “at this
time deicendable unto /#omen by the feudal Law, no nor long after, when
they were become hercditary in the mafculine Line, Ne @ Lancea ad Fufum
Hereditas pertranfiret, as you may fee by Cujacius in Feud Lib. 1. Tit 1.

The firflt Law that I meet with touching fewdal Marrisges is in Magna when

Charta Libertatum Hen. 1. yetis therc nothing fpoken of marrying the Heir Marriages
Male of the King’s Tenant within Age. And touching the Female Iffue it is ¢1m€ 1=
only provided, that the King fhould be fo far acquainted with their Marri-
age, as that he might be aﬂtglred they fhould not marry with his Enemies,
left the Feuds or Feifs which were given for Service againft them, fhould
by this occafion be transferr'd te them. Hear the words of the Charter.
Ez;‘ St quis Baronum meorum, vel aliorum FHominum meorum Filiam fuam
nuptui tradere voluerit, five Sororem fiiam, five Neptem, I{fve Cognatam,
amccum inde boquatur; fed nec ?a aliquid de fuo pro bac Licentia acc}'oi-
am, nec defendam ot quin cam det, e.vc;pra Ji eam velit jungere meo Ini-
mico. Et fimortio %‘aranc vel alio Homine meo, Filia Heres remanfe-
rit, I fine Liberis fuerit, Dotem fuiam S Maritationem habebit, 8 eamt
non dabo Marito, uifi fecundum velle funm {Sc. Ordaining, that the Wife
fhall be Guardian of the Childrens Lands, or fome near Kinfman, gus juf-
tius cg?’ debet ; and that other Lords obferve the like courfes touching their
Wards. -

Thus among the Normans: But 1 don’t find in all the feoda! Law of
thefe times, any thing founding to this purpofe, nor any mention of Marri-
age or /¥ ardfbip of the Body or Lands. 1 take them therefore to have rifen
trom the Normans a little before their coming into England, butin a diverfe
manncr, according to the Diverfity of the Places, and the moderate or co-
vetous Difpofition of the Lords.  For it {cemeth that tho’ the Profits of the
Land belong’'d wholly to the Lord, and were therefore ordiparily fo taken
by him; yer fomc of the Lords dedu&ing only the Charge of Education
of the /X ard, and juflt Allowances, reftor’d him his Lands at full Age, with
the furplufage upon Accompt. And the Grantce of a #ardfbip from the
King, was in Normandy tyed to do it, as appeareth by the 215, Artic. of-
the reformed Cuftoms; for otherwife they were not Guardians properly
and Tutores rei Pupillaris, but Fruffuaris rather, and fuum promoventes
compmodnin.  Sce the Comment to that Article. S

o
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So in point of feodal Marriage, it {cemeth that the Charter of Henry I,
was grounded upon the Norman Cuftom, which, tho’ it required the Conient
of the Lord in tendring of Marriage to Women (for the reafon aforefaid)
yet did it not permit ci)ﬁler him or the Kindred or Friends (whom they called
the Parents) to make it venal, or to take any thing for the fame; as you
may fee by divers Paflages there, and by a Cafe adjudged in the Comment
to the 228. Article, where the Tutor or Guardian and the Parents and Friends
thus offending, are all condemn’d to pay Cofls and Damages.  And note,
that (according to the Norman Cuftom*) the Confent of the Parents, (viz.
the next Kindred and Friends) was as requifite as the Confent of the Lord
or Tutor, which, as I conceive, gave the occafion of the words £ Paresn-
tes conguerantury in the Statute of Merron®, as in refpect of the ancient
Right thy had in confcnting to the Marriage.

And infomuch as we don’t find that the various Ufages touching /ard-
fhip and Marriage, were compos'd into an uniform Law till Magna Charta
Heur, 111. did determine it; it may be conceiv’d to have been the reafon that
Rand. Higden before mention’d and our other Authors, did afcribe this part
of our fredal Law to be introduced by Henry the third.  DBut it is manifeflt
by Glanvil that it was in ufe in Henry II's time: And by the Charter of
Henry 1. to have been fo likewife under /Vs/lzam Rufus; yet is there no-
thing hitherto any way produc’d to bring it from the Saxons, or to fhew

it to have been in ufe amongft them.

Cusr. XVL
No Lizery, no Primer Setfin.

F the King’s Tenant in Capite or by Knight-fervice dicth, the King fhall
have his Lands till the Heir hath gonc Homage; which if he be of full
Age; he may do prefently: But if he be under Age, the Land muft continue
in the King's Hands till his full Age. And when cither the onc or the o-
ther fueth to have it out of the King’s Hands, his obtaining it is called L:-
very, and the Profits recciv'd in the mean time by the King, are called his
Primer Seifin. But ncither of thefe conld be among the Szxons, for that
their bereditary Lands were not feodal, but Libera ab omni Gravedine,
(as before we have ﬂ1cw’d.')} And their temporary Lands could not be fub-
ject to it, for that their Eftate extended no farther than to a Franck Tene-
ment. And neither the one nor the other was then tyed to do Homage, as
fhall appear when we fpeak of Homage.

After the comir}g of the Normans they were prefently afoot among us,
cven in /¥illiam Rufus's days, but uncertain and irregular; which was a
certain note of their Novelty, and that Fends bereditary were new begun.
The great Charter of Liberties granted by Henry I. implyeth as much:
Where to moderate them, the King faith thus, §7 quss Earamzm Mmeor 1
[feu Comitum five aliorum qus de me tement, mortuns fuerit, Heres fins
non redimet Terram fuam ficut faciebat tempore Fratris mes, fod legiti-
ma (8 jufla Relevatione relevabit eam. Similiter & Homines Baronum
meorum jufla 88 legitima Relevatione relevabunt Terras fucs de Dominis

Juis. 1 take this redeeming of the Land out of the King's Hands, to be a

Compofition for his Primer Seifin, and for the Livery and Relief, thinFs
uncertain at this time even in their Norman Appcllations, and not likely
therefore to be known unto the Saxons.

» Art. 128 b Cap. 6.

8 Cuapr.
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Cuar. XVIL

That Reliefs (whereon the Report moff velyeth ) were
not 1n ufe among the Saxons; uor lzke their Heriots.

313

F all the Feodal Profizs alledged in the Report to be receiv'd by the No Relief:

Q Saxons, it cafteth anchor chiefly on Reliefs, as a thing moft evident
an

Breath befides the bare Aflcrtion.  This it {aith was common; and in purfuit
thereof * addeth thefe words. “For Relsefs, we have full Teftimony in the
“Reliefs of their Earls and Thanes, for which fee the Law's of King Canutus,
« Cap. 68, and 69. the laws of £dw. the Confeflor. cap. de Heretochiss, and
« what out of the book of Doom/fday Coke hath in his Infliz. Seét. 103.
“Camden in Berkfhire, Selden in Eadmer. 154. Great authorities; fecumgue
“Deos tn pralia ducnnt.” We muft not meddle with them all ac once, let us
try them fingly. The law cited out of Canutus is in thefe Words: Andbeon
a2 hepegeata, “Let the beriot (which was to be paid after the death of grear
“men) be according to their dignities. An Ear/s, eight Horfes, (four fadled
*and four unfadled) four Helmets, four Corflets, eicrﬁt Spears and as many
«Shields, four Swords and two hundred marks of Gold. The berior of a
«Thane next to the King, four Horfes (two faddled and two unfaddied) two
“Swords, four Spears, four Shiclds, one Hclmer, one Corflet and fifty marks.

among
ine Sax-

unanfwerable: the reft (fave Wardfbip) it {carcely fortifieth with a ,,,

«Of the snferior or midling Thane, an Horfe furnifhed and his weapon, &c. Mes-
“ And he that lefs hath and lefs may, let his berioz be two pound. ” Here is mena
fpeech indeed of an beriot, but none of Relief: 1 fhall anon thew the diffe- medi

rence between them, and then hath this Law nothing againft me. Touching %€
m

the Law alledged to be £dward the Confeflor’s, the words be thefe, Qzu“
bello ante Dominum fuum ceciderit (fit boc inTerra, fit alibi) fint ei Re
tiones condonate, &c. Here I confels is mention of Relzefs, but I deny this to
be the Law of Edward the Confeflor: ’tis true that it is publithed by Lem-
bard among his receiv’d Laws, but (if you mark itg in a differing letter as no-
ting it to l%c an addition. In an ancient MS. therefore (which Ihave) of
thofe Laws, it is not found, nor in the printed copy of Roger Hoveden, who
wrote till the third year of King ‘fob», that is 134. years after the Confeflor’s
time. With reverence therefore be it fpoken, it is miftaken both in the Re-
port and by my L% Coke himfelf, whom it followeth, if they fay thar thefe
Words were part of the Law of Edw. the Confeflor, yea, the text idelf mak-
eth...... of /#/ill1am the younger call'd Rufus. | | ’

But to conceal no truth, it is delivered by FJornalenfis Monachus in the very
fame Words, as a Law of an elder King amongft us than the Confeffor;
namely of Canutus our DanifhKing, who in the 157. Chap. of his Laws (fpea-
king of one flain in bartel in the prefence of his Lord) faith exprefly; Sixz e:
relevationes condonat 2. Now the Game {feemeth to be won; but ftay a while,
and remember what I faid before of the 7ranflations of our Saxon Laws and
Charters into Latin. The Saxons and the Danes (whofe Language and Laws
differ’d little in thofe Days) wrote their Laws only in their own Tongue, and
the tranflating of them hath begotten much variety and many controverfies ;
we mufl therefore refort to the Original Saxon, were this paffage is in the
75th. Chap. of the fecond Part of his Laws inthefe Words, “J re man e 2t 8am

gy poung toponan hiy hlayopo pealle, ry hiz 1nnan lande, 1y hic op lanve.
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beon hepegeata ropgyyenc: which is thus, verdatim, “The Man that in a
“military Voyage is flain before or in the prefence of his Lord, be it upon
«]_.and or off of Land, let the Heriots be forgiven him. ” He faith not, let
the Reliefs, but let the Heriots be forgiven him, and I deny not but this
might be one of the Danifh Laws which Ediward the Confeflor took out of
Canutns's Laws when he compos'd the Common Law out of the /Veft Saxon
Law, Mercian Law, and Dane Law, if the copies of them were extant; and
it is very probable that /#77//iam the Conquerour (or one of his Sons) did turn
that Law of Heriots into this of Reliefr. '

For that which my Lord Coke hath out of Doomnfday, is the fame which
Mr. Camden hath in Bark/bire rouching all that Country. Ut Tainus vel
Mileg Regis Dominicus moriens, pro Releviamento dimittebat Reg: omnia
arma fiu, & Equum unum cum fella, §8 alium fine fella; quod [ effent canes
vel accipitres, praflabantur Regis, ut i vellet acciperet. Here is Relevia-
mentum us'd in the Conquerours time, (which I doubr not,) but our Queftion
is of itinthe time of the Saxors. That alfocited by and outof Mr. Selden is of
the fame Nature, and one Anfwer therefore ferveth to all the three.  Yert by
way of Corollary, I {hall anon difcover another Error of this fort, rifing even
from Doom fday it felf and the Normauns poflefling this Kingdom of the Saxozs,
but not well inftructed in their Laws and Cuftoms: which is as followeth.

Cuar. XVIIL
Differences between Heriots and Reliefs.

Eriots were ufual among the latter Saxons : Reliefs among the elder
Normans before their coming into England. This according to the
Cuftom of'the Fendal Laz:, and other Nations: That ordain'd by Ludovicus
al. Clodovens King of France about the year §11. to tame the Almans whom
he then had brought to Servitude. 1 find it rot in England till the Sove-
reignty of the Danes. The firft Laws (which I find) that mention it, are
thofe of Canntus before mentioned, who perhaps for the aflurance of his
Throne usd this politick Device to have all the Armour of the Kingdom at his
Difpofition in this manner, when he had difmiffed his Danith Army. But it
falling fo out as the Herior being to be paid at or after the death of the O/
Ttrant, and the Relief at or beforc the entry of the New; the Norvaans in
this did like our Anceftors the Saxons, who, becaufe our Chriftian Paftha
or Paffover fell out yearly to be celebrared about the time of the Feaft of their
Idol Eaffer, call’d our Paffover by the name of their Eaffer; fo they fcem to
have conceiv'd the Saxon herior to be the fame that their Norman Relief
was, and therefore tranflated the Word Herior by Releviamentum or Rele-
v, and raifing the form of their Fende/ Lazv in England, drew the Saxos
Cuftoms to cohere therewith as much as might be. But there is great diffe-
rence between Heriots and Reliefs; for Heriots were Militie apparatus,
which the Word fignifieth, and devifed (as I faid bf:forezI to keep the conquered
Nation in Subjection, and to fupport the publick Strength and military Furniture
of the Kingdom: the Re/refr for the private commodity of the Lord, that he
might not have inutilem pr&gr:’ezatm in the Seignory. The Heriors were
therefore properly paid in Habiliments of War; the Re/iefs ufially in Money:
The Hersor for the Tenant that died, and out of his goods *; the Relief for
the Tenant that fucceeded and out of his Purfe. The Herior whether the

* Erallon fol. 84. a,
8 fon

Seeut Heriotwm quafi loco Relevis, & quod dari debet aliqguando ante

Chap.XIX. By Knight-feruvice.

Son or Heir enjoy’d the Land or not: the Relief by none but him only that
obtain’d the Land in Succeflion. The Herisoz whether the Land were fallen
into the Lord’s Hands or not: the Relfef in old time not unlefs it were fal-
len and lay deftitute of a Tenant, whofe taking of it up out of the Lord’s
Hands was in that fenfe called Relevium or Relevatio, a taking up of that was
fallen, according to the French word Reliefz. * Brafton well obferv'd the dif-
ference, faying, Fir quedam preflatio que non dicitur Relevium fed ;mﬁ,

: acra-
mentum Fedclitatis, aliquando poff. Hotoman' {aith, Relevium dicitur be-
norarium (Munus) gad novusVaffallus ‘Patrono introitus caufa largitur;
quafi morte altertus Vaffalls vel alio quo cafu Feudum ceciderit, guod jam a
novo fublevetur. (Nov. Leo. 13. vg dextixor nominat. )

I {tand the longer herein, for that not only the Report but even Doom/day
it{clf and gcncru[?y all the ancient Monkifh Writers, have confounded Hersozs
and Relsefs.  Yet 1 might have faved all this Labour, for nothing can make
the Difference more manifeft than that we often fee both of them are together
iffuing out of the fame Land. But when all is done, neither is Heriof nor
Relief any Badge of Land holden by Kzigbt’:ﬁmice or sn Capite, for both
of them are found in Lands of ordinary Jocage. Yet I confefs that Braion
laith ®, de Soccagio non datur Relevium; and alittle before, S edoccagio non
competit Domino Capstals Cuftodia nec Homagium: 8 ubi nulla Cuftodia;
nuilum Relevium, fed é contra. But this {ferveth my turn very well; for that
they in the Report having fail'd to prove that Releifs were in ufe in the
Saxons time, (whereof they affirm’d they had full Teftimony) itnow inferreth
on my behalf that if Reliefs and W ard/bips were not in ufe among the Saxons,
that then alfo Teunre by Knight-férvice was not with them,

Befides all this, the Heriot was a certain Duty and fettled by Law, the Re-
f1ef fo various and uncertain, as the Lords exacted what they lifted for it
when it fell into their Hands; conftraining the Heir of the Tenant, as it were
to make a new Purchafe of their Fend; where?)on the Feudifts called this
Reliof not only Renovatio and Reflauratio Feuds, in Greek usrdxapmlig, turn-
ing or bringing back of the Fexd to the former Condition or g;c;pcr Narure
ot it; but alfo Redemptio, a Ranfoming of it ont of the Lord’s Hands. ‘Thas
it thus ftood with us in Ezgland by and by after the Conquett, ?pca.rs by
that we have fhewed before out of the Magna Charta of Hesury

Cuar XIX.
No FEines for Licence of Alienation.

.~ Ouching Fines for Licence of Alienation, itis not faid what kind of Te- Fines foc
icende

I nants among the Saxons did pay them, por for what kind, of Land
by the ordinary words of their Charters before mention’d, where ’tis faid,
that the Owners of Lands maygive and bequeath them cuicungue voluerint,
and that freely, ab omni munduali Obflaculo. Doomfday alio (as we here
fhewed) doth teftify as much, and fo doth the very word Ahdiwm, which the
ancicnt Authors attribute to thefe Lands.  So that the Thane-fands doubtlefs
were free both from the Fine and Licence.

But as touching Folc/and and Land holden at will of the Lord, tho’ con- poieeq.

tinued in ancient time to their Children after the manner of Copy-bolds; it is

i~

K iraciow fol. 84. 2. mum,0, | Verb. Fendal, ™ Fol. 835. 5, 8,
F no

of Aliena-

ey were paid.  The Thane-land hereditary is apparently difcharg’d thereof ton.
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no queftion but that they might both have Licence for alrensng fuch Lands,
and alfo pay Confideration for it; as our Copy-holders do atthisday. 1 find
* that one griﬂricé in the time of King Ethelred about the year 984. be-

ueath’d Legacies of good value unto his Lord’s Wife, to intreat her Husband
gaat this Briétrick’s Will (whereby he had devifed many Lands and Good:s to

mory of thc Tenure and of the Duty of the Tenant, by making every new
Tenant at his entry to recognize the Intereft of the Lord, leftkl:Eat the Fend
being now hereditary and new heirs continually fucceeding intoit, they might
by hite and lictle forget their Duty, and fubftra@ their Services, deny at
laft the Teoure it felf. -~ We fee at this day frequent Examples of it; for by

Monafteries and divers Men) might ftand. And that Zho/a the Widow of ncg!céh‘ng of doing Homage and thofe Services, Tenures ufually aré forpotten

Vrke a Thane of Edwardthe Confeflor, obtain’d Licence from the fame King and o revolv’d to the King by Ignoramus, to the great Evil of their Po%lcrity
Ed:zard, that fhe might devife both her Lands and Goods to the Monaftery that nciz,lr:é’c ir.

of Abbotsbury. But of whar Nature thefe Licences were, whether to alicnate But the Saxons hz’winionly two kind of Lands, Bocland and Folcland, nei- Neither
the Land, or to make a Will, or to give the Land to Monaftcries as in Morz- ther of them could be fubjec unto Homage : for the Bocland (which belong'd g;fgi ]

main, 1 cannot determine. If they only intended Alienation, then I under- properly to their areater Thanes) tho’ it were Hereditary, yet was it Alodium iand tub-

Homage.

Homage
two-fold.

ftand them only of Lands holden (according to the Cuftom of the Timc? at
Will of the Lord, or Folcland. Yet in that Theld’s Licence was as well ro
bequeath her Goods exprefily as her Lands; the Licence feemeth to be given
therefore to make a Will, which no Man then could do if not a Thane.
( Quere.) But howloever it be expounded, it muft not be extended to the
Thane-lands or Land bhereditary, for the reafons before alledged.

And as touching Fines for Licence of Alienat:ion after our manner (which
the Report fuggefteth) they could not doubtlefs be in ufc among the Sex-
ons; for there arc not found (as I fuppolc) here among us before the Time
of Edward 1. and not cftablithed afterwards 'till 1 4. NI where the
King granteth that from thenceforth Lands holden 22 Cozef; thould not be
{eized as forfeited (which formerly they were) for Alieuation wathout Licence,
but that a reafonable Fine fhould be taken for the fame. See the Statuze.

W A

Cuar. XX.
No Feodal Homage among the Saxons.

UR word Man and Homo in Latin, have for many Agesin old time been
ufed by the German and Weftern Nations for a Servant or Vaffal,
And from thence Hominium and YVaffaticum, afterwards Homagium was like-
wile ufed for Hominem agere, to do the Office or Duty of a Servant; (not
to fignifiec Manhood as fome ® expound it,) and fo alfo Vafalaginm. But
by little and little all thefe latter words have been reftrained, to note no more
than our cercmonial Homage belonging properly unto Tenures; which I met
not with among our Saxozns, nor afy {hew thercof in former Ages, unlefs we
fhall fanfy that the Devil had it in his Eye when he offered to give unto our
Saviour all the Kingdoms of the World, if he would fall down and worthip
him. For here he maketh himfelf as Capizal Lord, our Saviour as the Frodal
Tenant, theKingdoms of the World to be the Feud, the falling (or kneeling)
down to be the Homage, and the worfhipping of him (confifting as the Feo-
difls expound it in fix Rules of Service) to be the Fealty. Pardon me this
Idlenefs, but from fuch Miffemblances rife many Errors.

Homage (as we underftand it in our Law) is of two forts: one more an-
cient than the other called Homagium Ligeum, as due unto the King in refpe
of Sovereignty, and fo done (more Francico) to King Pipin by Taffilo Duke
of Bavaria abowt the year 756. The other Homagium feodale or prediale,
belonging to every feodal Lord, and not begun in France till Fends were there
made . hcreditaryrz)y Hugh Capet, nor in England till 7#¢//1am the Conquerour
did the like, as before appears. The Reafon of it was to preferve the me-

- ® Peramb. Kene, Tit, Mepham, ®Coke Inflit. par. 3 Set Bs. fol G4 &,
' mory

and libera ab omni feculari gravedine, as before is thewed, and thereby jectto

tree from Homage. And the Folcland being not otherwife granted by the He
Ring or his Thanes than at will, or for years, or for Life, the Tenanr of
it was not to do any Homage for it. For Juftice Littleton ® biddeth us note,
tharnone thall do Homagebut fuchashavean Eftate in Fee Simple or Fee Tasle;
&c. “For (faith thl ‘tis a maxim in Law, that he which hath an Eftate but
% for tcrm of Life, fhall neither do Homage nor zake Homage”.

But admit the Saxons had the Ceremony of dosng Homage among them, yet
was it not a cert2in mark of Knight-férvice: for it was ufual alfo in Socage-
Tenure. And in elder Ages, as well perfonal Duty as a predial, that is done
to Princes and great Men; cither by compulfion for Subjection, or voluntary
for their Protetion, without receiving any Fewnd or other Grant of Land or
Benefit from them. And he or they whych in this manner put themfelves
into the Homage of another for Protection fake, were then called Homines fus,
and faid commendare (e 1n manus efus or commendare fé 1lli, and were there-
upon fometimes called Homines ejus commendati, and fometimes commendat:
without Hemines, as in Doomfday often ©.  Tho' we have loft the meaning
of the Phrale, yver we ufe it even unto this Day; Commend me unto fuch a
Man, which importeth as much as (cur new compliment taken up from be-
yond the Seas) et bim kuow that I am his Servant. Sece the quotations
here annexed, and note, that tho’ the Saxons did (as we at this Day) call their
Servants and Followers Homines fuos, their Men; yet we no where find thie
word Tenure, or the ceremony of Homage among them, nor any {peech of
dsing or of refp:ting Homage.

C HAP. XXI.
What manner of Fealty among the Saxons.

O for Fealty: if we fhall apply every Oath fworn by Servants and Vaffals All Oaths

nﬂtr“h’q

(for Fidelsty ro their Lord) to belong unto Feal/ty, we may bring it from
:lmtwhich Abrahan impofed upon his Servant, puz thy Hand under my Thigh;
and fivcar, &c. For the Saxons abounded with Q-ths in this kind, follow-
ing therein their Anceftors the Germans , who, as Tacstus * faith, took pre-
cipunm Sacramentum, a principal Oath to defend the Lord of the Territory
under whom they lived, and to afgribe their own Valour to his Glory. So
likewife the Homines commendari before mention'd, yea, the Famuls minifie-
riales and Houfhold Servants of Noble Perfons, werein ancient times and with-
in the Memory of our Fathers, {womn to be faithful to their Lords.

Thefe ard fisch other were anciently the Oaths of Fealty, but illud pofiremd No Fealey

but for a

obfervandum faith Bignonsus (a learned French-man of the King's great pe
Council) Fidelitatem hodie quidem Feud: caufa tantum preflars; thewing

b Lemures Lo 2. Ca» 1. §. go €Nott, Terra Vil Ep. or Terra Eid. fl. Spirawic. 8 Gorm. §. 46,

F 2 farther
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farcher that Fralty was firlt made to Princes b the. Commendati and F 1deles,
without any Feud given unto them, and that the _Prlnccs afterwards did many
times grant unto them Feuda vacantia, as to their Servants: But whether the
Oath of Fealty were fo brought in upon Feodal Tenants, or werc in ufe before,
he doth not determine. In the mean time it hereby appeareth, that Fealty
in thofe days was perfonal as well as ﬁo_dal or predial, \x'hlgh impoleth a
neceflity upon them of the contrary Part in thf: Reﬁarr, that if they meet
with Fealty among the Saxons, they muft fhew it to be feoda/and not pe,’;ﬁ;_
nal; for otherwife it maintaineth not their affertion. 1 will ht:rlp them with
a pattern of Fealty in thofe times, where Ofizald Bithop of /7 orcefter gran-
ting the Lands of his Bifhoprick to many and fundry Perfons for three lives,
rc‘l'%rv’d a muldtude of fervices to be done by them, and bou‘nd them to fiear,
Thar as long as they held thofe Lands, they fhould continue in the com-
mandments of the Bifhop with all fubjection. I take this to bc an Quath of
Fealty, but we muft confider whethFr it be perfonalor predial. If pevfonal;
it nothing then concerneth Tenures, and conlequently not our queftion. It

e e e et——————————————
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e Ligno fufpenditur alte
Ereito Clypens: Tunc Preco Regius omnes

Convocat a Dominis Fewdalia Fura tenentes, €8c.

as we have thew'd in our Gloflary Perbo Feudum. He ufeth Clypeus for a
Shicld, inftead of Scutum; and from this Shield 1 fay it might wclfbe called
Scutagium, as alfo from the Service performed in it com Haflz €8 Scuto. Yet
this Summons was not called Schiltbannum but Heribannum, that is Indic-
tio Exercitus, not Indictio Scuts. | ‘

But to keep ncarer the matter.  Firft, our Saxons neither ufed the Nisme
nor the Rules of the Norman Efinage; for they called their going to War up-
on legal Summons, yipoyape and uzpape, in Latin Expedstionem and Pro-
feciionem. Secondly, they were not tyed to any definite time of Abode, as
for forty days, or more or lefs, but as the Law faith<, ppa a Bon Beapy
I'v rop gemenzlicpe neobe, fo as need fhall require for common Neceflity.
Thirdly, the Mul& or Forfeiture thar the Tenant in Eftuage incurred for

.2/, then muft it be inherent to the Land, which here it {fcemeth not to
,l;: ﬁff to arife by way of contract. And being predial muft cither_bcﬁ'adal,
as for Land holden by Knight-fervice; or Cotounical as for Lands in Jorqge.
If we fay it is feodal, then muit there be Hoinage alfo as well as fealty, for
Homage is infeparable from a Feud by Knight-[ervice: but the Eftatcs here
granté'd by Ofivald being no greater than for Life, the Grantees muftnot (as
we have fhewed) cither make or take Homage. And be}ng laftly but Colo-
wical or in Socage, it is no fruit ofa Tenure i Qafzte by Kuight-fervice, nor
belonging therefore to our Queftion.  So that it Fealty be tound among the
Saxoins, vet can it not be found to be a fruit of Knight-fervice in Capite,
as the Report pretendeth it See Fidelitas in my Gloflary.

L ———

Cuar. XXIL
No Efcuage among the Saxons. /¥ hat in the Empire.

not going forth upon that Summons, was uncertain among the Normans
and us, “till the Parliament affign’d jt; bur among the Saxors he that offen-
ded in Ferdiwsre, that is, in not going forth in the Expedition, was certain-
ly in'd at 120°. Fourthly, whercas every Lord among us had the Fine aft
jcfs'd by Parliament of his own Tcnant for the Lands holden of himfelf; the
King among the Saxons had the Fine aforefaid of every Delinquent, whofe
Tenant or Follower foever he were, by all the Laws of the Kingdom?, that
is to fay, by the //eff-Saxons Law, by the Mercian, and by the Dane Law ;
tho’ otherwife they differ'd © in their Hersots, and many particular Cuftoms,

So that to talk of £/inage among the Saxons, is withour all Colour ar Pro-
bability as I rake ir.

Cuar. XXIIL

No feodal Efcheate of hereditary Lands among
the Saxons.

- I HE word Scuraginm and that of Eftuage, is of fuch novelty beyond ' Scheats(of Efchoeir in French) fignificth things coming accidentally ason
Scutagi- : ; Erveuch . g5 ¢ g Y Efcheats.
Scutag , as I find it not among thc Fewnd:fls, no not among the Fyenc E ) . _
- or . armthzzre::;ciffelv;, lmuch lefs a%nong the gzzxon; Yer I meer wich an the by, or by chance. The Feodifis therefore call them Caduca (2 caden

Summors

inthe
Emprre.

ancient Law in the * Novella of Conftantine Porphyrogenita (Eml;lcrour of

.~ the vear 780.) that gives a fpecimen of it, t.qugh not the name.
%E;Zr::ne}i’ Tz‘mdiz mizitaria:g guibus Eobd:ret: onus Militie, ita ut Poffe(fo-
yem neceffe fit fo ad Militiam comparare Domino indicante deleiium : vel fi
nolit ant non poffit fe ad dele[irmf exhibere, cfrz‘fm eo nomine Pecunsam fifco
dependere, que Fendorum omninm Lex eﬁ, §5¢. This tells us, that there
were certain Lands to which the burden of Warfare was fo adherent, that
every Owner of them was tyed, upon Summons made by bis Lord, to make
liis appearance therein, or elfe to pay certain Money by way ofa Fine, as was
common ifi all cafes of Feodal Tenures.

This hath fome fhew of our Ef¢nage, and might well have taken that
name from the manner of Summons ufed in the Empire; which was by cre&-
inc a Poft or Pillar, and hanging a Shield at the top thercof, an Herald
pr%claiming that all who held in this manner thould at fuch a day attend
the Emperour in his Voyage to Rome, for taking the C rown of Italy, or King
of Romans; which the Ligarine Poct thus exprefieth,

~a— R — i
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~-Ligns

do) and Excadentias; the black Book of the Exchequer Ef2aetds, Excidentia
and Excadentia: But among our Szxons I find no word to exprefs them cither
properly or lpara hraftically. In our Law they be of two forts, Regal Efeheats
and Feodal. }E*gal are thofe Obventions and Forfeitures which belong

cnerally to Kings by the ancient Right of their Crowns and fupreme Dignity.

hus King Dav:d gave the Lands of Mephibofbeth accufed of Treafon, un-
to Ziba (tho’ too haftily.) Feodal are thofe which accrue to every feodal
Lord as well as to the King, by reafon of his Seigwory, and of all the Fruits
of Tennre nont fo great asthis (if we may call it a Fruit) where the Feud

or Trce it {clf refulteth back unto the Lord. Let us fee therefore if we find.
any of thelc Feodal Eftheats among the Saxons.

There is a threwd Text (I confefls) in Cannzus’sLaws. Q}m’ fugiet @ Doms- conyrers
et terrefirs, perdat Law esa-
omne gquod fitnm efl, & fuam ngﬁu.r Vitam, 8 manns mittat ‘Dominus od ™

10 fuo vel Socio pro Trmiditate in Expeditione navaki v
Terram quam ei dederat,§8 fi Terram bareditariam babeat, ipfa in Manum
Regis tranfeat. Here is the Appearance of a Tesnre, of a Keud, of a For-
feiture, and of an Eftheat. The Tenure lycth between the Lord and his

e - —
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fucitive VafTal, whom the Saxons and Germans g:lllcd his Man, we his Te-
nant; the Fend in the Land, guam Dominus e dederat; the Forfesture,
in ﬁtg:’cna’o, in the Vaffal’s running away 3 fmd the £ /cheat, in the Lord’s
{cizing of the Land: Aanns mttat Domiits 11 Terram quam ci dederat : Let
the Lord take back the Eftate which he gave in the temporary Feud: Dut
for thé hereditary Land, he faith, #ran/feat (non redeat) in Manum Regss.
All this is nothing in our Cafe; for I declared in the beginning that our Que-
ftion was fix'd upon fuch Fends as the Law of England taketh notice of at
this day, thatis, of Fends after they were become hereditary and pcrpctu:!:l,
not of thofc mention’d by Gerardus Niger, which were temporary as at Will
of the Lord, or for Years, or for Life, like them here intended by Canzzus.
This very Law obferveth the Differcnce, and difcovercth alfo that Fexds
were not Hereditary in his time, and therefore giveth the feodal Land, be-
ing but a temporary Eftate, back unto the Lord (in whom the Rever/ion
was by Inheritance) as a feoda/ Right, but giveth the hereditary Lands unto
theKingas a regal Ef¢heat ; for thatthere wasno mean or intervenicatdord to
claim them by any feodal Tenure, for that the hereditary Lands among the
Saxons (otherwife called Bocland) were holden of no Body, nor fubject to
any feodal Scrvice, (as we have often declared) and could not thercfore £ /-
cheat unto any feodal Lord. The Keutifp Cuftom of the Father to the
Bough and the Son to the Plough, fugectteth as much, and fheweth alfo to
have been thegeneral ufe of England, 'rill the Conqucrour introducing heredita-
ry Feuds, put upon us therewith thefc greater feodal Sexvitudes of # ar{!]b?,
arriage, Eﬁfmt.r, €5¢. So that the hereditary Lands not being feoda/ in the
Saxon’stime, nor the feodal Lands hercditary, there could then be no feodal
E feheats among them. And I'take it to be confiderable whether the Land re-
fumed by the Lord upon his Vaffal'srunning away, be properlyan £ ﬁ”/}c,it by
the Law of Canntus, or rather a Penalty only impos'd in this particular Cafe.

Cuar. XXIV.

Thaneland and Reveland what: no marks of

Tenure but Diftinclions of Land-holders.

Here is yet another Affertion, rather fhewed than proved, *That the
Thani majores or King's Thanes, held by Peribnql Service of the King’s
Perfon by Grand Serjanty or Kuight-fervice tn Capite. And the Reafon
following is, that the Land {o held was in thofe times called Tbaﬂe-[emd, as
Land holden in Socage was called Reveland: So frequently in Deomfday®,
Hec Terra fuit Terra Regis Edwardi Thaneland, fed pofica converfaefl in
Reveland; Coke's Infiit. §.117. Thus the Report dilchargeth it felf upon my
Lord Coke, whofe words be thefe, «It is to be obferv’d thatin the Book of
« Doomfday, Landholden by Knight-férvice was called Thainland, and Land
« holden by Sucage was called Reveland”. 1 reverence the Opinion of that
famous Lawyer with Admiration, but I fuppolc he {peaketh not this cx ?:r:;a-
de juridico; for it is impoflible, that it and that which is before deliverd out
of the very Charters of the SaxonKings themfelves, fhould ftand together, vez.
That their Thanelands thould be libers ab omni feculari Gravediue, and yet
be fubjed to that which of all other was molft grievous, viz. our K gt~ fer-
wvice in Capite. It may be anfwered, (as the Report* in another place deliver-
ethpofitively) « That Tenure inCapite cannot be transferr'd or extinctby Re-
« leafe or Grant; for it is an incident infeparably annexed to theCrown”. The

i
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fwer were good if once they had made it appear thar both this Tensre and

this Law were in force in the Saxoms time. There is nothing fhew’d to
prove that Suggeftion, and were it true I thould defire no better Argument

on my behalf than what the place it felf bringeth with it. For if Thane/and
were converted into Reveland, and that Reveland lignify Socage-land, then

it is as manifeft as the Sun, that Thainland did not fignify Land holden by
Knights-fervice in Capite; for if it did, then could it nor decline into S3-
cage-Tenure, as their own Maxime doth demonftrate.

if therc be a Cloud before this Sun, I fhall remove it alfo. My Lord cote's Ci-

Coke citing this place out of Doom(day, noteth in the Margin Herefordf, ton
but delivereth both the Title and the Text by halfs. The Title is Hereford. e
Rex; the Text thus; Hec Terra fuit tempore Edwardi R%i.r Tainland,

f¢d poflea converfa efl in Reveland. Et idem dicunt Legati Regis quod ip-
Ja Terra & Cenfus qui inde exit, furtim aufertur Reg:.  The very Title

difcovers the Temure, for if it be Terra Regis, (asthe word Rex declareth
it) then it is plainly ancicnt Demefne, anff every Lawyer will tell us, that
in ancient Demefie there wasno Teaure by Knight-fervice, but wholly in
Socage. So that this Cloud now vanitheth into the Air; and our Tusnland
is clearly difcovered to be but Socage. I fhall {peak more of it afterwards.

But what Conftructions fhall we now find for the words in Doom(day, Senfe of
Tainland converfa eff in Reveland. (Hoc Opus, hic Labor efl.) Itis fufh- f”"”’f'
cient for me to have quit my {elf of the ObjeQion, they muft feek fome
new Interpretation.  Yet will I help them what I can in that alfo: I fup-
polc that the Land which is here faid to have been Thaneland, T.E.R. and Tempote
after converted into Reveland, was fuch Land as being reverted to the King 5oz
after the Death of his Tharne, who had it for Life, was not fince grant o
out to any by the King, but refted in cha;‘_ge upon the account of the Reve
or Bailiff of the Mannour, who (as it feemeth) being in this Lordfhip of
Hereford, like the Reve in Chaucer, a falle Brother, concealed the Land
from the Auditor and kept the profit of it to himfelf; till the Surveyors, who
arc here called Legats Regis, dilcovered this Falthood and prciéﬂted to the
King, that furtim aufertur Reg:, as by the words in the latter of the
Paragraph (which my Lord Coke reciteth) appeareth. Befides zlmrits_, why
thould tF}’ne coming of thefe Lands into the Reve’s accompt, alter the Nature
of the Zenure, leeing all Men know that the Reves and Bailfﬂ.‘r of Mannours
govern and difpofe rhe Lands thercof, as well which are holden by Kwigh:-
férvice as thole in Socage.

As for the old French MS. Cuftumary (which they affirm doth mention Th.
Tenures by Knight-féervice long before the Saxons, even in the time of the Frencs
Britains;) 1 doubt not but there may be fuch a Paffage in it; for the Law f;fﬂ“m"
which they alcribe to Edward the Confe(four for proving Feuds to be in ufe
in his time, affirmeth alfo that the Laws, Dignities, Liberties, &c. of the
City of London were at that day the fame which were in O/ Great Troy.

But as they in the Report wave the one, {o I take them both for Romances,
and pafs them over as not worth an Anfwer.

Having thus particularly anfwered every Argument, Inference and Obje-
&ion, produced in the Report, to prove our Fends and Form of Temwres to
have been in ufe amongft our Sexoms; I thall now conclude that it neither
was nor could be fo, unlefs we fhall affTume that our poor illiterate Saxtns
(in a Corner of the World) were the Authors of the feoda/ Law, and gave
the Precedent thereof to the Germans, Longoberds, French, Italians, and
the Empire. For in none of thefe was it otherwife extant (till about the
end of our Saxon Monarchy ;) then by fuch Budds and Branches as we for-
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B * refati temporis curriculo, vic. duorum qus poft cos gqus ‘ — ., . _ -
eagzgzﬁpz%ﬁﬂngedﬁm If' ite [patio, 1 ipfius Antiftitss fit arbitrio, ;2 f}?ﬁ icildgéa%?;Gi};a%ogfgé: j gﬁci?mze ,%:;?fo ﬂg V];:ﬁ ffcz"é a‘i”f; €
uid inde velit, & quomods fui ve! Je fit, inde ita flet, [ive ad [uum opus eas it felf inferreth as much, Lib. 2. T:¢. 3. But our Bratff};nafnealt(ig o? our La:::
gf’f inere fi fic [ibi utile judicaverit, five cas ‘Zf’}f" g’””.”"_' 144 zf‘l‘.‘:"’ (‘f‘} fibs here in England (de iu;;(.’ﬂ. Feud. ) in his time touching hE;s Tm?:mts calleth

. ist, ita duntaxat ut femper Ecclefie Seruitia pieniter (ut pre- > bt alins £ A IS t lis Tenants, calle
_plagz:er:r, velit, ita wra _A_/'g ﬁP vid prafatorum delitti pravaricantis thcn_n Rad&.«ﬁ;:‘gbm a_lns Radémyg/{r.r, _L{é. . Caﬁ. 35.1. 6. ut A quis ;deéeq:
fati fumus) inde perfolvantur. quia pre equitare cuin Domino fio de Maucrio in Manerium; and faith nor that it is

: aricationt ' dum quod Prefulss 7L 2 - e A% |
canfa defuerit Jurum; .mer:mzmm.r_ delictum ﬁ*m;i 'q Knight-fervice, but that itis a Serjantie, and that although fuch fometimes
Fus efty emendet: aut 1o quo ”ﬂr‘f:jat itus of i)ozigcb Terra careat. do Horage, yet the Lord thall not have Ward and.MJ?‘%‘iage. Admit not-
Siquis vero Diabolo infligante, &C. withftanding ‘that it were Kuighr-fervice, and that the Lands thus holden
o n were Knights-fecs during the Lifc of the Tenant, yet where is the #ard/b;
Theim-  The fam of all aforefaid is, that the Bifhop’s Tenants fhall pay aud do as Marriage and Relief? Who fhall undero chefe Servitades, fince the Tome

port of  fhlloweth: : and all the Scrvices are determin’d with the Life of the Tenant 2
toe Char Og’irﬂ, That they fhall perform all Duties that belong to Horfemen. andd iees At rma wi e of the len

< That they fhall pay all things that are duc unto the Church, and perform — —

II other Rights that belong to it. o
i 'I?hate 1.thtf:yl? fhail {wear rogbc in all humble Subjection at the Command of

the Bifhop, as long as they fhall bold thefe Lands of him. | C H AP. XXVII
That as often as the occafion of the Bifhops fhall {o require, thc_y fhall pre-
fent themfel;lc{glto be ready for it, and fhall both furnifh him with Horfes bzducement s to tb&' Concluﬁon.
and ride themielves.
: fhall be ready to perform all the Work : :
bThath og thczlr of\'vtr]: qg%g;cllt{]hcg'n ] lt:?lo : tﬁﬁf%ﬂ; iiiling gf Cattles and Bridges. gE?n%‘ then that neither the greater Thanes nor the lefler Thanes among
about the STeCpIC O "l hel > fance in the Bithoo's Parks, and to furnifh \ ) theSaxons were fubjedtro the Rulgs qf our Knight-fervice; upon whom
That they fhall readily help to tenc b 2 hunti If"’ > . then (if it were in ufe among them) did it lye? For as touching the Cle
him with hunting ‘zcapgal}'s’s ?Vlllli?] Eﬁeg?)?cn[%onu%f T Lord Bifhop fhall re- iE is faid in the Laws of Edw. the Confeflor, cap. 11. that the King and the
That lln xﬁany %t ?r hieown Service or for the King's Service, they fhall l. cople magss in Ecclefie confidebant Orationibus quam in Armorum de-
quire, whether it 0 1or s Jenfwonitbus., And the Report it felf confefleth (7 ag. 3.1 pede) “That the

*in all Humblenefs and Subjeion be obedient to the chicf Captain or Leader
‘% Or Fee ::?f ihe Bifhoprick for the * Bencfit donc unto them, and the Quantity of Land

granted.  which cvery one of them poffcffeth. _ |

n That aftgrr the Expiration of the three Lives, the Land fhall return again
the Bifhoprick. -

® Tlfar lif' there be any Defect in performing the Premiffes by reafon that

fome fhall vary or break the Agrcement, the Delinquent fhall make Satis-
faction accordi);g to the Juftice of the Bithop, or fhall forfeit the Land which

he had of his Gift. Lo in the Church Lands, then neither did it in the Thane-lands (as before we
is was th mon manncr of Grants and Refervations in , ) hal . _ _

th;fiugﬁjg t:;f:l di?}llit“ :;lictycwc;rcn not madec otherwife than for Life or three have ﬂle']“' d)ﬂ lil,zdhthe; much .lf:ii. in the Land d0f C’ﬁ;r}fex danlt;l Hfé‘m;’g"?
Lives, for f(; I find them in the Abby-books. And I alfo fuppofc that they to c?mn']ljor]l dy « the o?ma; mi) OE. I 1S agr;ci] 0!}0 . fazll? at U cll: < S
’ thefe Lands were oranted, were the Thani Epifiopi & Thani Ecclefie were holden no otherwife than by Socage. crefore if ent in the Sax-
whom theic Lands were grantcd, on’s time were Gavelkind, then could there be no Tenuresby Knight-fervice

. : - clves were i in the - -
fpoken of in Vg fday-book, and thatthe Lands themiclves were | uchasin in all that County. For Glanvi/ (Lib. 7.c. 3.) telleth us, “That where the
gmc Book are ufually called Thanc-lands, £ cclefigy Epifeopi and Abbatts inheritance is divideable among the Sons, itis Socage: And his Reafon is, be-

- . -ices which th s of the King’ o . : ’ . :
But I fec they were faden with many Services w hich the Lands of the King's « caufe that where tis holden by Kﬂ:ﬁbrﬁrwce e Tr:magemtmgﬂtcced::

' & of his Dienity and Perfon, werc free from. Therefore when , cwihcre t -/ | | ,
tThf?:;:f;,r;l ];E{;Pcfp boy a:iorhgr C)hartcr aranted fres Caffutas, thice Hydes of an toro. This Kentith Cuftom was 26 snitio the general Law of Eugland,

: . L . e T d and of all Nations, Fews, Greeks, Romans, and the reft, and fo continueth
};lj’&d 1:114,6'1;;:%!&;,06;1;;:’4&'1?& 51‘1:’;_{[(‘? ﬂﬁfgg’.éivgf f,;.f;;iﬁf%_ﬁfi‘;" ;11:11:1;0 cven till this Day, where the Feodal Law hath not altered it; which firft Prov.
20 ’ an i ~3

Service upon the King’s Thanc, but faith plena glorietur Libertate, ex- happen’d here in England, when the Normans introducing their Fends fettled ™%

. . , the whole inhcritance of them upon the eldeft Son, which the ancient Feodal
editione rata, Poutis Arcifve Conflruéiione: the common Excep- o ; : r
ifopr,:‘zinEg{; e thc’ King's Than {;{ as before appearcth; and yet the Ser- Law it felf did not (as we before have noted) till Feuds were grown perpetual.

! a - - ine himfelf: The Reafon as I take it that begat this alterction, was for that while the Feud
VI(;,CS thF 1'63 ); C;ingﬂ;gf:ﬁzﬁijfﬁ Eﬁ}rﬁx;?lt’}\l‘icz;’{ql:;rp or the hing o did defcend in Gavelkind to the Sons and Nephews of the Feodatorie, the
otherwifc than * -

Afier all this | beat ftill upon the old String, that here yctisnothing to prove Services were fufpended till the Lord had chofen which of the Sons he would

IVardfbip or Marriage, or (as the Law then ftood) a Teuure by Knrghts- have for his Tenant, and then it was uncertain whether the party chofen
: Ari s ¢

) i . L 1 would ; fometimes there might be Reafons to
feruice : for we have made it manifeft that Expedition and building of Caftles rc?&é i‘:;c‘:cf’[ of the Feud or not; for fometimes there mig

and Bridges were no FrodalServices, not grew by Tenure. And as for thele

: - ‘0 Wi ' Baraterias
that were tycd to ride and go up and down with their Lord, i S Ll de Fek ap 1 B

“ Pofleflions of Bifhops and Abbots were firft made fubje o Knight-fervice
“ 21 Capitc by /#'1//1am the Conquerour in the fourth year of his reign: for
“ their Lands were held in the times of the Saxons, In pura € Libéra eleemo-
“ [yia, ficc ao omnui Servitio fecular:. Though this be not true in the larrer
Part, being ftrictly taken, (for no doubt their Tands were fubjeé to the Trs-
wods Neceffitats, viz. Expeditioni, Pontis Arcifgue Conflruétions, as before
appearcth,) yet cometh it very fitly to my pu o?é: for hereby it is evident
that if the Trinodis Neceffitas made no Tem:relg Knight-fervice or inCapite

R o m s . o
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To return where 1 left; it makes to the proof of all this. that has been faid,
and (for conclufion) fecms to be unanf{werable, that the old Inheritance which
in the Saxons time belong'd to the Crown, called in Doomfday Terra Regis,

and in the Law books Auczent Demefne, containing a great Parc of every

County, had not any Lands within it (or within any mannor thereof) holden
by Knight-fervice. For Fitz-Herbert * faith, that Nul terres font antient
emefne ﬂ.}[que terves tenus enSocage. And therefore if the Tenant in an-
cient Demeine will claim to hold of the Lord by Knights-fervice, it is good
caufe to remove the Plea, becaufe thar no Lands holden of a Mannor which is
ancient Deme fire are holden by other Services of the Lord than by Socage:
for the Tenants in ancient Demefne are call'd Socmanns, thar isto fay, ‘5'3-
nants del carve, Angl. le ;laﬂ%b: Thus far Fizz-Herbert. Now if in the
Mannors of the King himfclf; there were then no Lands holden by Knighs-
Sfervice throughout all Exngland, it will then in all probability follow, thac
there were none likewife among his Subjects in the Saxons time, and confe-
quentdy that our Fendal Law was not introduc’d before the Conqueft. M.
Camden by their own Confeflion is of the fame Opinion; and Mr. }elden him-
fclf whomthey alledge again{t me, is clearly with me; as before Ihave fhewd.

If thefe our three Opinions avail nothing, wehave yet a fourth to ftrengthen
us, great Sraffon the molt learned in our ancient Laws and Cuftoms, that
hath been in this Kingdom; who {peaking of Forinfecum fervitium as the
Genus to thefe Tenures, faith, Lzb. 2. cap. 16. Nu. 7. fol 36.a. that it was
call'd Regale Servitium, quia [peitat ad Domninum Regem, 8 non ad alium,
(8 fecundum quod in Congueftu fuit adinventum. Here Bratton allo refers
the Invention to the Conqueft, but the Report waveth his Opinion as well as
ours, notwithftanding his great Knowlcd%c, and that he livid nearer to the
Conqueft by two third Parts of the time than we do.

Well, there is yet an clder, and one that might {ce fome that liv'd in the
Conquerour’s time, the Author of the b/ack-book of the Chequer: who {peak-
ing of the Saxon Laws and thofe of the Conquerour faith, Cap. 16. fol. 16. b.
Quafdam reprobavit, gquafidom antem ayroéan.r, illis tranfmarinas Neuf:
trie (id eft Novmannie) Leges, que ad Regns pacem tuendam efficaci flime
videbantur, adjecit. What were thofe Neufirian Laws or what could they
be (in all thebooks of the Law) for preferving Peace, lave Military Tenures ?
And the Exchequer it felf, where the cognilance of all thefe Tenures lycth,
was brought in alfo by the Conquerour.

But Jugulpbus the Abbot of Croyland, liv’d long in the Conquerour’s time,
and was one of his Domefticks or Familiars, as he termeth himlelf And by
him it appeareth that the Conquerour nor only gencrally difpoflefs’d the
Saxonsand gave their Lands to his Normans and others, but chang’d alfo their
manner of conveyance, the form of their Charters and the Courfe of maki
Knights, whercupon all the Rules of Kujx’gbt-ﬁrwice have fince dcpcnd:f:
See his words p. go1. For at that time Miles & per militiam tenens were
all one by Glanvils Teftimony, Lib. 7.cap. 3.p. 49

Bur when all fails, I hope they will belicve the Conquerour himfelf, who
in a Charter of his Laws and a great Council of the Kingdom, which we
now call a Parliament, publith'd by Mr. Lamébard, ufeth thefe words.

Statvimus (G firmiter pracipimus, ut omnes Comites, 3 Barones, (§ Mj-
lites, & Servientes, & unsverfi liberi homines totius Regni noffri pradiéii,
habeant €8 teneant fe femper bene in Armis, 8 in Equis, ut decet & oporter.
£t guod fint femper promptr & parati ad Servitinm funm integrum nobis
explendum & per%gerzdz:m, cum femper opus adfuerit, fecundum quod nobis
debent de Feodis €5 Tenementis fiuus de jure, facere, & ficut illis flatuimus
per commune Confilium totius Regns noflri pradiéts, & illis dedimus(S con-

i R

» Nat. br. dreit, cafe 13, D.
coffimis
r

is in a diﬁ"c;ing Lctter from the reft of the Text, and not found in the Copy
Ieft unto us by Roger FHoveden. Iacknowledge it, but I fee that here cVery
thing agreeth with the Manners, Laws, Time, and Idiom of the Conquerour:
And 1 concceive that it is fallen out as it did of old in the Councils of Nice
and Sardis, and many other too, feveral Councils to be joyn’d together. For
Hovedenr mentioneth his copy to be Decretum in Civitate Clagdia, that is
Glofter : but Lambard his, to be i# Civitate Londra, London: fo that they
fcem two feveral Conftitutions made at feveral Times and Places, and here put
together into one.  Howfoever it be, “tis very obfervable; for it difcovereth
that whicl clfcwere we meet not with fo perfpicuoufly related, That the
great Dignities of Earls and Barons or Minifterial lE’['l'z'ancs., which before were
arbitrable or but for Life, and thofe alfo of the leffer fort (which enjoy’d the
Knights Fees no otherwife than in the fame manner) were either now ere@ed
with us or made hereditary, according to the Teftimony of the Feodal Law
before recited. "Till now therefore there could no 2¥ardfbip, Marriage, Re-
L2if; or other Feodal Servitudes (thereupon depending) be amongft us; nor
could the word Feodum be taken for Hereditas, the onc being formerly con-
trarytothe other. For Cuyacsus andtheFeudifts, Feud. Lib. 2. Tit.17. p. 1686.
make Proprietas, Alodium, & Hereditas to be all oncin feodal e: and
Feodum 10 be contrary to them all, as res aliene Proprietatis, Servituti
obuoxia, & Succeffionis coercite; and being until this time not hereditary
bur arbitrable.

The courfe being thus cha ’dR}' the Conquerour, was prefently purfued
here in England according to the Norman manner as appeareth in ooydqy,
where it is faid, Habet-— in eodem Feudo de W. Comite Radulpho de Limes
soCarucat. Terre ficut fit in Normannia. He joyneth Normannia with Fes-
dum, as 1o fhew us whence it came, and where we fhould fee the pattern of it.

The old Saxos manner of dividing the Kingdom by Hydes, and levying mydes

Souldiers accordin%)to the dedes ew now out of ufe; and inftead thereof difus'd.

the Kings Wars to be fupplied by ﬁbt.r Flees, the Number whereof thortly
after were accompted, as Sprotr the Monk of Canzerbury relateth, to 60215,
and of them he faith 28115, were in the Clergy’s Hand. The Normans alfo
chang’d the name of an Hyde of Land and call'd it Carrué, a Plough Land,
and as it feemeth in erecting and llaying forth their Knight's Fees, aflign’d
ordinarily two Carrues or Pilough landsto a Knight's Fee. For ’tis noted outof
the Black Regifter of St. Edinunds-bury, that /##//. the Conquerour gave to
Baldw:n then Abbor there, offoginta carsicatasTerre unde feodaret guadra-
ginta Milites. And according to the rate of fo much Land in thofe times, isa
Knights Fee at this day valued in the Law books but at five pounds. |
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Crar. XXVIIL
The Conclufion.

Y Will wander no further in this Argument; I fuppofe I may be bold (ot
of that which is already faid) to conclude that I was not miftaken in refer-
ring the Original of our Feuds in England to the Norman Conqueft: and
that my conjecture doth not crofs the force of any Law. But now I come
to an end, I muft difcover a grear Miftaking committed by him that drew the
Breviate for the Reverend Judges; for he hath made us all on both fides,
like Pan in Ovid, to towfe a Reed-fkedf inftead of Syrinx, or like Ixion to
embrace a cloud inftead of Funo, to labour much about a firmis’d Affertion
of his own, inftead of that which I deliverd.  The truth is, T have no where
refer'd the Original of Feuds in England to the Norman Conqueft. Nay,
when I fpake of them, 11aid babentur plurima, que afﬁri#te huc conducunt
in Anglo-Saxonum noftrorum Legibus, and this I thill affirm; but my words
which he hath much perverted are thefe, Feodorum Servitutes in Britanniam
noftram primus invexit Gulielmus fenzor. It was neither my Words nor my
eaning to {ay, that he firft brought in either Fends or Military Service ina
general fenfe, bur that he brought in the Servitudes and Grievances of Fexd,
viz. Wardjbf, Marriage, and fuch like, which to this day were never
known to ether Nations that are }f}ovem’d by the Feoda! Law. There is
great Difference between Servitia Militaria and Servitures Militares: The
one, Heroic, Noble and full of Glory, which might not thercfore be per-
mitted in old time to alr}y that was not born of free Parents; no, not to a King’s
Son (as appeareth in irgiﬁlj wherein our Saxons allo were very cautelous,
and accounted a Souldiers fhield to be Infigne Libertatis: the other, not
ignoble only and fervile, but deriv’d cven from very Bondage. Let not this
offend: I will fay no more.

30. Fulii 1639.




