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ERRATA INTRODUCTION. 
PP. 4 4  46, 66, 67. For LeojoM of BaJenberg read Leopold of 

Bebenbzcrg. 
p. 67. The new section should be numbered VIII not VII. 
p. 150, note 158. Add to what is said of the opinions of Baldus 

the following :- 
'But in Rubr. C. 10, I, nr. 12, he holds that the camera imjerii  

may in a secondary sense be said to belong to the Roman people; 
quia princeps repraesentat illum populum et ille populus imperium 
etiam, mortuo principa' 

HAD what is here translated, namely, a brief account of the 
political theories of the Middle Ages, appeared as a whole book, it 
would hardly have stood in need of that distorting medium, an 
English translation. Englishmen who were approaching the study 
of medieval politics, either from the practical or from the theoretical 
side, would have known that there was a book which they would 
do well to master, and many who were not professed students or 
whose interests lay altogether in modern times would have heard 
of it and have found it profitable. The elaborate notes would have 
shewn that its writer had read widely and deeply; they would also 
have guided explorers into a region where sign-posts are too few. 
As to the text, the last charge which could be made against it 
would be that of insufficient courage in generalization, unless 
indeed it were that of aimless tnedievalism. The outlines are 
large, the strokes are firm, and medieval appears as an introduction 
to modern thought. The ideas that are to possess and divide 
mankind from the sixteenth until the nineteenth century- 
Sovereignty, the Sovereign Ruler, the Sovereign People, the 
Representation of the People, the Social Contract, the Natural 
Rights of Man, the Divine Rights of Kings, the Positive Law that 
stands below the State, the Natural Law that stands above the 
State-these are the ideas whose early history is to be detected, 
and they are set before us as thoughts which, under the influence of 
Classical Antiquity, necessarily shaped themselves in the course of 
medieval debate. And if the thoughts are interesting, so too are 
the thinkers. In Dr  Gierke's list of medieval publicists, beside the 
divines and schoolmen, stand great popes, great lawyers, great 
reformers, men who were clothing concrete projects in abstract 
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men who fashioned the facts as well as the theories of 
their time. 

Moreover, Englishmen should be especially grateful to a guide 
who is perhaps at his strongest just where they must needs be 
weak: that is, among the books of the legists and canonists. An  
educated Englishman may read and enjoy what Dante or Marsiglio 
has written. An English scholar may face Aquinas or Ockham or 
even the repellent Wyclif But Baldus and Bartolus, Innocentius 
and Johannes Andreae, them he has never been taught to tackle, 
and they are not to be tackled by the untaught. And yet they 
are important people, for political philosophy in its youth is apt to  
look like a sublimated jurisprudence, and, even when it has grown 
in vigour and stature, is often compelled or content to work with 
tools-a social contract for example-which have been sharpened, 
if not forged, in the legal smithy. In  that smithy Dr Gierke is at 
home. With perfect modesty he could say to a learned German 
public ' I t  is not probable that for some time to come anyone will 
tread exactly the same road that I have trodden in long years of 
fatiguing toil.' 

But then what is here translated is only a small, a twentieth, 
part of a large and as yet unfinished book bearing a title which can 
hardly attract many readers in this country and for which an 
English equivalent cannot easily be found, namely Das deutsche 
Genossenschafts~ecclzt Of that work the third volume contains a 
section entitled Die publicistischen Lehren des Mittelalters, and that 
is the section which is here done into English. Now though this 
section can be detached and still bear a high value, and though the 
author's permission for its detachment has been graciously given, 
still it would be untrue to say that this amputating process does no 
harm. The organism which is a whole with a life of its own, but 
is also a member of a larger and higher organism whose life it 
shares, this, so Dr Gierke will teach us, is an idea which we must 
keep before our minds when we are studying the political thought 
of the Middle Ages, and it is an idea which we may apply to his 
and to every good book. The section has a life of its own, but it 
also shares the life of the whole treatise. Nor only s o ;  it is 
membrum de menzbro. I t  is a section in a chapter entitled 'The  
Medieval Doctrine of State and Corporation,' which stands in a 
volume entitled ' The Antique and Medieval Doctrine of State and 

Transd~t~r 's  Introdztctio~z. ix - 
Corporation and its Reception in Germany'; and this again is part 
of Das deutsche Genossenschaftsrec/zt. Indeed our section is a 
member of a highly organized system, and in that section are 
sentences and paragraphs which will not yield their full meaning 
except to those who know something of the residue of the book 
and something also of the controversial atmosphere in which a 
certain Genosse?zsc/znftst/zeo~ie has been unfolding itself. This being 
so, the intervention of a translator who has read the whole book, 
who has read many parts of it many times, who deeply admires it, 
may be of service. In a short introduction, even if his own steps 
are none too sure, he may be able to  conduct some of his fellow- 
countrymen towards a point of view which commands a wide 
prospect of history and human affairs. 

Staats- und Ko~po~ationslehre-the Doctrine of State and 
Corporation. Such a title may be to some a stumbling-block 
set before the threshold. A theory of the State, so it might 
be said, may be very interesting to the philosophic few and 
fairly interesting to the intelligent many, but a doctrine of Cor- 
porations, which probably speaks of fictitious personality and 
similar artifices, can only concern some juristic speculators, of 
whom there are none or next to none in this country. On second 
thoughts, however, we may be persuaded to see here no rock of 
offence but rather a stepping-stone which our thoughts should 
sometimes traverse. For, when all is said, there seems to be a 
genus of which State and Corporation are species. They seem to 
be permanently organized groups of men ; they seem to be group- 
units ; we seem to attribute acts and intents, rights and wrongs to 
these groups, to these units. Let it be allowed that the State is a 
highly peculiar group-unit ; still it may be asked whether we 
ourselves are not the slaves of a jurist's theory and a little behind 
the age of Darwin if between the State and all other groups we fix 
an immeasurable gulf and ask ourselves no questions about the 
origin of species. Certain it is that our medieval history will go 
astray, our history of Italy and Germany will go far astray, unless 
we can suffer communities to acquire and lose the character of 
States somewhat easily, somewhat insensibly, or rather unless we 

know and feel that we must not thrust our modern 'State- 
as a German would call it, upon the reluctant material. 

Englishmen in particular should sometimes give themselves 
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this warning, and not only for the sake of the Middle Ages.- 
Fortunate in littleness and insularity, England could soon exhibit ~ as a difference in kind what elsewhere was a difference in degree, 
namely, to use medieval terms, the difference between a com- 
munity or corporation (universitas) which does and one which 

1 does not 'recognize a superior.' There was no likelihood that ~ the England which the Norman duke had subdued and surveyed 
be either Staatenbund or Bundesstaat, and the aspiration 

~ of Londoners to have 'no  king but the mayor' was fleeting. 
I This, if it diminished our expenditure of blood and treasure- 
I an expenditure that impoverishes-diminished also our expendi- ~ ture of thought-an expenditure that enriches-and facilitated 

(might this not be said ?) a certain thoughtlessness or poverty 
of rideas. The State that Englishmen knew was a singularly ~ unicellular State, and at a critical time they were not too well 
equipped with tried and traditional thoughts which would meet the 
case of Ireland or of some communities, commonwealths, corpora- 
tions in America which seemed to have wills-and hardly fictitious 

I wills-of their own, and which became States and United States'. 
The medieval Empire laboured under the weight of an incon- 
gruously simple theory so soon as lawyers were teaching that the 
Kaiser was the Princeps of Justinian's law-books. The  modern 
and multicellular British State-often and perhaps harmlessly called ~ an Empire-may prosper without a theory, but does not suggest 

~ and, were we serious in our talk of sovereignty, would hardly 
tolerate, a theory that is simple enough and insular enough, and 
yet withal imperially Roman enough, to deny an essentially state- 
like character to those 'self-governing colonies,' communities, 
commonwealths, which are knit and welded into a larger sovereign 
whole. The adventures of an English joint-stock company which 

I happed into a rulership of the Indies, the adventures of another 
English company which while its charter was still very new had 
become the puritan commonwealth of Massachusett's Bay should 

See the remarks of Sir C. Ilbert, The Government of India, p. 55: 'Both the 
theory and the experience were lacking which are requisite for adapting English insti- 
tutions to new and foreign circumstances. For want of such experience England was 
destined to lose her colonies in the Western hemisphere. For want of it mistakes were 
committed which imperilled the empire she was building up in the East.' The want 
of a theory about Ireland which would have mediated between absolute dependence and 

I absolute independence was the origin of many evils. 

TransZator's Igtrod'uction. xi 

be enough to shew that our popular English Staatslehre if, instead 
of analyzing the contents of a speculative jurist's mind, it seriously 
grasped the facts of English history, would shew some inclination 
to become a Korporatio?zsZehre also. 

Even as it is, such a tendency is plainly to  be seen in many 
zones. Standing on the solid ground of positive law and legal 

we confess the king of this country to be a ' corporation 
sole,' and, if we have any curiosity, ought to  wonder why in the 
sixteenth century the old idea that the king is the head of a 'cor- 
poration aggregate of many1' gave way before a thought which 
classed him along with the parish parson of decadent ecclesiastical 
law under one uncomfortable rubric. Deeply convinced though 
our lawyers may be that individual men are the only ' real ' and 
' natural' persons, they are compelled to  find some phrase which 
places State and Man upon one level. 'The  greatest of artificial 
persons, politically speaking, is the State' :  so we may read in an 
excellent First Book of Jurisprudencea. Ascending from the legal 
plain, we are in a middle region where a sociology emulous of the 
physical sciences discourses of organs and organisms and social 
tissue, and cannot sever by sharp lines the natural history of the 
state-group from the natural history of other groups. Finally, we 
are among the summits of philosophy and observe how a doctrine, 
which makes some way in England, ascribes to the State, or, more 
vaguely, the Community, not only a real will, but even ' the '  real 
will, and it must occur to us to ask whether what is thus affirmed 
in the case of the State can be denied in the case of other organized 
groups : for example, that considerable group the Roman Catholic 
Church. I t  seems possible to one who can only guess, that even 
now-a-days a Jesuit may think that the will of the Company to 
which he belongs is no less real than the will of any State, and, if 
the reality of this will be granted by the philosopher, can he pause 
until even the so-called one-man-company has a real will really 
distinct from the several wills of the one man and his six humble 
associates? If we pursue that thought, not only will our philo- 
sophic Staatslehre be merging itself in a wider doctrine, but we 
shall already be deep in the Ge7zossenschaftstheorie. In any case, 
however, the law's old habit of co-ordinating men and ' bodies 

A late instance of this old concept occurs in Plowden's Commentaries, 234. 
a Pollock, First Book of Jurisprudence, I r 3. 
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politic' as two kinds of Persons seems to deserve the close attention 
of the modern philosopher, for, though it be an old habit, it has 
become vastly more important in these last years than it ever was 
before. In the second half of the nineteenth century corporate 
groups of the most various sorts have been multiplying all the 
world over at  a rate that far outstrips the increase of 'natural 
persons,' and a large share of all our newest law is law concerning 
corporations1. Something not unworthy of philosophic discussion 
would seem to lie in this quarter: either some deep-set truth which 
is always bearing fresh fruit, or else a surprisingly stable product of 
mankind's propensity to feign.-Howbeit, this rare atmosphere we 
do not easily breathe and therefore will for a while follow a lower 
road. 

A large part in the volume that lies before the translator is 
played by ' the Reception.' When we speak of the Renaissance 
and the Reformation we need not be a t  pains to name what was 
reformed or what was born anew, and even so a German historian 
will speak of the Reception when he means the Reception of 
Roman law. Very often Renaissance, Reformation and Reception 
will be set before us as three intimately connected and almost 
equally important movements which sever modern from medieval 
history. Modern Germany has attained such a pre-eminence 
in the study of Roman law, that we in England may be pardoned 
for forgetting that of Roman law medieval Germany was innocent 
and ignorant, decidedly more innocent and more ignorant than 
was the England of the thirteenth century. I t  is true that in 
Germany the theoretical continuity of the Empire was providing 
a base for the argument that the law of Justinian's books was or 
ought to be the law of the land; it is also true that the Corpus 
Iuris was furnishing weapons useful to Emperors who were at strife 
with Popes ; but those weapons were fashioned and wielded chiefly 
by Italian hands, and the practical law of Germany was as 
German as it well could be. Also-and here lay the possibility of 

In 1857 an American judge went the length of saying 'I t  is probably true that more 
corporations were created by the legislature of Illinois at its last session than existed 
in the whole civilized world at the commencement of the present century.' Dillon, 
Municipal Corporations, § 37 a. 

Trazsdatov's 1ntroa'~ction. xu1 . . . 

a catastrophe-it was not learned law, it was not taught law, it was 
far from being Juristenrecht. Englishmen are wont to fancy that 
the law of Germany must needs savour of the school, the lecture 
room, the professor ; but in truth it was just because German law 
savoured of nothing of the kind, but rather of the open air, oral 
tradition and thoroughly unacademic doomsmen that the law of 
Germany ceased to be German and that German law has had to be 
disinterred by modern professors. Of the geographical and histori- 
cal causes of the difference we need not speak, but in England we 
see a very early concentration of justice and then the rapid growth 
of a legal profession. The  Year Books follow and the Inns of Court 
and lectures on English law and scholastic exercises and that 'call to 
the bar' of the Inn which is in fact an academically earned degree. 
Also long before Germany had universities, Roman law was being 
taught at  Oxford and Cambridge, so that it would not come 
hither with the glamour of the Renaissance. A certain modest 
place had been assigned to it in the English scheme of life ; some 
knowledge of it was necessary to the students of the lucrative law 
of the Church, and a few civilians were required for what we 
should call the diplomatic service of the realm. But already in 
the fourteenth century Wyclif, the schoolman, had urged that if 
law was to be taught in the English universities it ought to be 
English law. In words which seem prophetic of modern 'Ger- 
manism' he protested that English was as just, as reasonable, as 
subtle, as was Roman jurisprudence1. 

Thus when the perilous time came, when the New Learning 
was in the air and the Modern State was emerging in the shape of 
the Tudor Monarchy, English law was and had long been lawyers' 
law, learned law, taught law,Juristenrecizt. Disgracefully barbarous, 
so thought one enlightened apostle of the New Learning. Reginald 
Pole-and his advice was brought to his royal cousin-was for 
sweeping it away. In so many words he desired that England 
should 'receive' the civil law of the Romans : a law so civil that 
Nature's self might have dictated it and a law that was being re- 
ceived in all well governed lands2. We must not endeavour to tell 

Wyclif, De Officio Regis (ed. Pollard and Sayle, 1887), p. 193: 'Sed non credo 
quod plus viget in Romana civilitate subtilitas racionis sive iusticia quam in civilitate 
Anglicana.' 

2 Starkey's England (Early Eng. Text Soc. 1878), 192-5. 
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the story of the danger that beset English law when the future 
Cardinal Archbishop was speaking thus: a glance towards Scot- 
land would shew us that the danger was serious enough and would 
have been far more serious but for the continuous existence of the 
Inns of Court, and that indoctissimam genus doctissimorunz komz- 

which was bred therein. Then late in the sixteenth century 
began the wonderful resuscitation of medieval learning which 
attains its completion in the books and acts of Edward Coke. 
The political side of this movement is the best known. Anti- 
quarian research appears for a while as the guardian and renovator 
of national liberties, and the men who lead the House of Commons 
are becoming always more deeply versed in long-forgotten records. 
However, be it noted that even in England a certain amount of 
foreign theory was received, and by far the most remarkable 
in4tance is the reception of that Italian Theory of the Corporation 
of which Dr  Gierke is the historian, and which centres round the 
phrase persona Pcta. I t  slowly stole from the ecclesiastical courts, 
which had much to say about the affairs of religious corporations, 
into our temporal courts, which, though they had long been 
dealing with English group-units, had no home-made theory to 
oppose to the subtle and polished invader. This instance may 
help us to understand what happened in Germany, where the 
native law had not reached the doctrinal stage of growth, but was 
still rather 'folk law' than lawyers' law and was dissipating itself 
in countless local customs. 

Italian doctrine swept like a deluge over Germany. The  
learned doctors from the new universities whom the Princes called 
to their councils, could explain everything in a Roman or would-be 
Roman sense. Those Princes were consolidating their powers 
into a (by Englishmen untranslatable) Landeshokeit: something 
that was less than modern sovereignty, for it still would have the 
Empire above it, but more than feudal seignory since classical 
thoughts about ' the State' were coming to its aid. I t  is 
noticeable that, except in his hereditary dominions, the Emperor 
profited little by that dogma of continuity which served as an 
apology for the Reception. The  disintegrating process was so far 
advanced that not the Kaiser but the Fiirst appeared as 'the 
Prince' of political theory and the Princeps of the Corpus Iuris. 
The doctors could teach such a prince much that was to his 

- 
advantage. Beginning late in the fifteenth century the movement 
accomplished itself in the sixteenth. I t  is catastrophic when 

with the slow and silent process whereby the customary 
law of northern France was partially romanized. No legislator 

had said that Roman law had been or was to be received in 
Germany; the work was done not by lawgivers but by lawyers, 
and from age to age there remained some room for controversy as 
to the exact position that the Corpus Iuris occupied among the 
various sources of law actual and potential. Still the broad fact 
remains that Germany had bowed her neck to the Roman yoke. 

In theory what was received was the law of Justinian's books. 
In practice what was received was the system which the Italian 
commentators had long been elaborating. Dr Gierke frequently 
insists that this is an important difference. In Italy the race of 

glossators who were sincerely endeavouring to discover the 
meaning of classical texts had given way to a race of commentators 
whose work was more or less controlled by a desire for ~ractically 
acceptable results, and who therefore were disposed to accommo- 
date Roman law to medieval life. Our author says that especially 
in their doctrine of corporations or communities there is much 
that is not Roman, and much that may be called Germanic. This 
facilitated the Reception : Roman law had gone half-way to meet 
the facts that it was to govern. Then again, at  a later time the 
influence of what we may call the 'natural' school of jurists 
smoothed away some of the contrasts between Roman law and 
German habit. If in the eyes of an English lawyer systems of 
Natural Law are apt to look suspiciously Roman, the modern 
Romanist will complain that when and where such systems were 
being constructed concrete Rome was evaporating in abstract 
Reason, and some modern Germanists will teach us that 'Nature 
Right' often served as the protective disguise of repressible but 
ineradicable Germanic ideas. 

With the decadence of Nature Right and the advent of ' the 
historical school' a new chapter began. Savigny's teaching had 

sides. We are accustomed to think of him, and rightly, as the 
herald of evolution, the man who substitutes development for 
manufacture, organism for mechanism, natural laws for Natural 
Law, the man who is nervously afraid lest a code should impede 
the beautiful processes of gradual growth. But then he was also 
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the great Romanist, the great dogmatist, the expounder of classical 
texts according to their true-which must be their original-intent 
and meaning, There was no good, he seemed to say, in playing a t  
being Roman. If the Common Law of Germany was Roman law, 
it ought to be the law of the Digest, not the law of glossators or 
commentators or 'natural' speculators. This teaching, so we are 
told, bore fruit in the practical work of German courts. They 
began to take the Corpus Iuris very seriously and to  withdraw 
concessions that had been made-some will say to  national life 
and modern fact, others will say to  slovenly thought and slipshod 
practice. 

But that famous historical school was not only a school of 
historically minded Romanists. I t  was also the cradle of Ger- 
manism. Eichhorn and Grimm stood by Savigny's side. Every 
&rap and fragment of old German law was to  be lovingly and 
scientifically recovered and edited. Whatever was German was to 
be traced through all its fortunes to its fount. The motive force in 
this prolonged effort-one of the great efforts of the nineteenth 
century-was not antiquarian pedantry, nor was it a purely dis- 
interested curiosity. If there was science there was also love. A t  
this point we ought to remember, and yet have some difficulty in 
remembering, what Germany, burdened with the curse of the 
translated Imperium, had become in the six centuries of her 
agony. The last shadow of political unity had vanished and had 
left behind a ' geographical expression,' a mere collective name for 
some allied states. Many of them were rather estates than states ; 
most of them were too small to live vigorous lives ; all of them 
were too small to be the Fatherland. Much else besides blood, 
iron and song went to the remaking of Germany. The idea of a 
Common Law would not die. A common legislature there might 
not be, but a Common Law there was, and a hope that the law of 
Germany might someday be natively German was awakened. 
Then in historical retrospect the Reception began to look like 
disgrace and disaster, bound up as cause and effect with the forces 
that tore a nation into shreds. The  people that defied the tyranny 
of living popes had fallen under the tyranny of dead emperors, 
unworthily reincarnate in petty princelings. The  land that saw 
Luther burn one 'Welsh ' Corpus Iuris had meekly accepted 
another. I t  seemed shameful that Germans, not unconscious of 

Tmnsdatov's 11.ztvodaction. xvii 

their mastery of jurisprudence, should see, not only in England, 
but in France and even the France of Napoleon's Code the 
survival of principles that might certainly be called Germanic, but 
could not be called German without a sigh. Was not ' a  daughter 
of the Salica,' or a grand-daughter, reigning over the breadth of 
North America? And then, as might be expected, all manner of 
causes and parties sought to suck advantage out of a patriotic 
aspiration. The socialist could denounce the stern and bitter 
individualism, the consecrated selfishness, of the alien slave-owners' 
law, and the Catholic zealot could contrast the Christiano-German 
law of Germany's great days with the Pagano-Roman law in which 
disruptive Protestantism had found an unholy ally. 

In all soberness, however, it was asserted that old German law, 
blighted and stunted though it had been, might yet be nursed and 
tended into bearing the fruit of sound doctrine and reformed 
practice. The great men were neither dreamers nor purists. 
Jacob Grimm once said that to root out Roman ideas from 
German law would be as impossible as to banish Romance words 
from English speech. The  technical merits of Roman law were 
admitted, admired and emulated. Besides Histories of German 
Law, Systems were produced and 'Iizstitutes.' The Germanist 
claimed for his science a parity of doctrinal rank with the science 
of the Romanist. H e  too had his theory of possession; he too 
had his theory of corporations; and sometimes he could boast 
that, willingly or unwillingly, the courts were adopting his con- 
clusions, though they might attain the Germanic result by the 
troublesome process of playing fast and loose with Ulpian and his 
fellows. 

Happier days came. Germany was to  have a Civil Code, or 
rather, for the title a t  least would be German, a Biirgerliches 
Gesetzbuch. Many years of keen debate now lie behind the most 
carefully considered statement of a nation's law that the world has 
ever seen. Enthusiastic Germanists are not content, but they have 

something and may win more as the work of interpretation pro- 
ceeds. What, however, concerns us here is that the appearance of 
IGermanistic' doctrines led to controversies of a new and radical 
kind. I t  became always plainer that what was in the field was not 
merel~l a second set of rules but a second and a disparate set of ideas. 
Between Romanist and Germanist, and again within each school, 

M. b 
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the debate toolc a turn towards what we might call an ideal 
morphology. The forms of legal thought, the 'concepts' with 
which the lawyer 'operates,' were to  be described, delimited, com- 
pared. In this work there was sometimes shewn a delicacy of 
touch and a subtlety of historical perception, of which in this 
country we, having no pressing need for comparisons, can know 
little, especially if our notion of an analytical jurisprudence is 
gathered from Austin's very ' natural ' exploits. Of special interest 
to Englishmen should be the manner in which out of the rude 
material of old German law the Germanists will sometimes re- 
construct an idea which in England needs no reconstruction since 
it is in all our heads, but which bears a wholly new value for us 
when we have seen it laboriously composed and tested. 

A t  an early moment in the development of Germanism a 
Theory of the Corporation, which gave itself out to be the 
orthodox Roman Theory and which Savigny had lately defined 
in severe outline, was assailed by Georg Beseler who lived to be 
a father among Germanistsl. You will never, he said in effect, 
force our German fellowships, our German Genossenschafte?~, into 
the Roman scheme: we Germans have had and still have other 
thoughts than yours. Since then the Roman Corporation (uni- 
versitas) has been in the crucible. Romanists of high repute have 
forsaken the Savignian path ; Ihering went one way, Brinz another, 
and now, though it might be untrue to say that there are as many 
doctrines as there are doctors, there seems to be no creed that is 
entitled to give itself the airs of orthodoxy. I t  is important to 
remember that the materials which stand a t  the Romanist's dis- 
posal are meagre. The  number of texts in the Digest which, even 
by a stretch of language, could be said to express a theory of 
Corporations is extremely small, and as to implied theories it is 
easy for different expositors to hold different opinions, especially if 
they feel more or less concerned to deduce a result that will be 
tolerable in modern Germany. The  admission must be made that 
there is no text which directly calls the universitas a pcrsona, and 
still less any that calls itpersonaficta2. 

Beseler, Volksrecht und Juristenrecht, Leipzig, 1843, pp. 158-194. 
'' It does not seem to be proved that the Roman jurists went beyond the 'personae 

Tm~slator's hzt vodactio%. xix 

According to Dr Gierke, the first man who used this famous 
phrase was Sinibald Fieschi, who in 1243 became Pope Innocent IV? 
More than one generation of investigators had passed away, indeed 
the whole school of glossators was passing away, before the Roman 
texts would yield a theory to men who lived in a Germanic en- 
vironment, and, when a theory was found, it was found by the 
canonists, who had before their eyes as the typical corporation, no 
medieval city, village or gild, but a collegiate or cathedral church. 
In Dr Gierke's view Innocent, the father of ' the Fiction Theory,' 
appears as a truly great lawyer. H e  really understood the texts ; 
the head of an absolute monarchy, such as the catholic Church was 
tending to become, was the very man to  understand them; he 
found the phrase, the thought, for which others had sought in vain. 
The corporation is a person ; but it is a person by fiction and only 
by fiction. Thenceforward this was the doctrine professed alike by 
legists and canonists, but, so our author contends, it never com- 
pletely subdued some inconsistent thoughts of Germanic origin 
which found utterance in practical conclusions. In particular, to 
mention one rule which is a good touchstone for theories, Innocent, 
being in earnest about the mere fictitiousness of the corporation's 
personality and having good warrant in the Digest2, proclaimed 
that the corporation could commit neither sin nor delict. As pope 
he might settle the question of sin, and a t  all events could prohibit 
the excommunication of an u~ziversitas~, but as lawyer he could not 
convince his fellow lawyers that corporations must never be charged 
with crime or tort. 

Then Savigny is set before us as recalling courts and lawyers 
from unprincipled aberrations to the straight but narrow Roman 
road. Let us bring to  mind a few of the main traits of his 
renowned doctrine. 

vice fungitur' of Dig. 46, I ,  22. Any modern text-book of Pandektenrecht will introduce 
its reader to the controversy, and give numerous references. Here it may be enough to 
name Ihering, Brinz, Windscheid, Pernice, Dernburg and Regelsberger as prominent 
expositors of various versions of the Roman theory. Among recent discussions may 
be mentioned, Kniep, Societas Publicanorum, 1896 ; Kuhlenbeck, Von den Pandekten 

biirgerlichen Gesetzbuch (18gS), I. 169 ff. 
' Gierke, Genossenschaftsrecht, 111. 279. 
' Dig. 4, 3, r j  § 1. 

' ~ i e r k e ,  Genosseuschaftsrecht, 1x1. 280. 
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Besides men or 'natural persons,' the law knows as 'subjects1' 
of proprietary rights certain fictitious, artificial or juristic persons, 
and as one species of this class it knows the corporation. We 
must carefully sunder this ideal person from those natural persons 
who are called its members. I t  is capable of proprietary rights; 
but it is incapable of knowing, intending, willing, acting. The  
relation between it and the corporators may best be compared to 
that between pupiZZus and tz~tor, or that between a lunatic and the 
committee of his estate. By the action of its guardians it can 
acquire property, and, if it is to  take the advantage of contracts, it 
must take the burden also. T o  allow it possession is difficult, for 
possession is matter of fact; still after hesitation the Roman 
lawyers made this concession. An action based upon unjust 
enrichment may lie against i t ;  but it must not be charged with 
delict. T o  attempt to punish it is both absurd and unjust, though 
the State may dissolve a noxious group in an administrative way. 
Being but a fiction of the law, its personality must have its com- 
mencement in some authoritative act, some declaration of the 
State's will. Finally, it may continue to exist though it no longer 
has even one member. 

For the last three centuries and more Englishmen have been 
repeating some of the canonical phrases, but Dr  Gierke would 
probably say that we have never taken them much to heart. W e  
are likely therefore to overlook some points in the Savignian 
theory which seem serious to those who have not raised con- 
venient inconsequence to  the level of an intellectual virtue. In 
particular, having made ' the corporation itself' a mindless being 
that can do no act, we must not think of the organized group of 
corporators as an 'agent' appointed by a somewhat inert 'prin- 
cipal.' Were the corporation 'itself' capable of appointing an 
agent, there would be no apparent reason why 'itself' should not 
do many other acts. Savigny is far more skilful. I t  is not in 
agency but in guardianship of the Roman kind that he finds the 

Germans distinguish between the Subject and the.Object of a right. If Styles owus 
a horse, Styles is the Subject and the horse the Object of the right. Then if we ascribe 
the ownership of the horse to the Crown, we make the Crown a Subject; and then we 
can speak of the Crown's Subjectivity. And so in political theory, if we ascribe 
Sovereignty to the Crown or the Parliament or the People, we make the Crown, 
Parliament or People the Subject of Sovereignty. The reader of the following pages 
may be asked to remember this not inconvenient usage. 

correct analogy. Those who wish to make fun of the theory say 
that it fills the legal world with hopeless idiots and their State- 
appointed curators; but, if we mean logic, we must be careful to 
see that our 'corporation itself'-that Dizg alz sich which some- 
how or another lies beyond the phenomenal group of corporators1 
-does no act, speaks no word, thinks no thought, appoints no 
agent. Also we may observe, and in history this is important, that 
this theory might play into the hands of a Prince or princeling 
inclined to paternal despotism. Really and truly the property of a 
corporation-for example a city or university-belongs to no real 
person or persons, and over the doings of guardians and curators 
the State should exercise, no mere jurisdiction, but administrative 
control. Of 'natural rights' there can here be no talk, for 'artificial 
persons' can have no natural rights. Furthermore, the strict con- 
finerrlent of thepersona $eta within the sphere of Private Law may 
escape notice in a country where (to use foreign terms) ' publicistic' 
matter has been wont to  assume 'private-rightly' form in a fashion 
that some would call shamefully medieval but others enviably 
Germanic. The  Savignian corporation is no 'subject' for 'liberties 
and franchises' or 'rights of self-government.' Really and 'pub- 
licistically' it can hardly be other than a wheel in the State's 
machinery, though for the purposes of Property Law a personifi- 
cation of this wheel is found to be convenient. Lastly, some 
popular thoughts about 'body' and 'members' must needs go 
overboard. The  guardian is no ' member' of his ward ; and how 
even by way of fiction could a figment be composed of real men? 
We had better leave body and members to the vulgar. 

Savigny wrote on the eve of a great upheaval. A movement 
in which England played a prominent and honourable part was 
thrusting the joint-stock company to the very forefront of those 
facts whence a theory of corporations must draw its sustenance. 
Whatever may be said of municipal and other communes, of 
universities and colleges and churches, the modern joint-stock 
colnpany plainly resents any endeavour to  'construe' it as a piece 
of the State's mechanism, though we may profitably remember that 

Pollock, Contract, ed. 6, p. 108: ' I f  it is allowable to illustrate one fiction by 
another, we may say that the artificial person is a fictitious substance conceived as 

Supporting legal attributes.' But this happy phrase is not by itself an adequate 
expression of Sir F. Pollock's view. See the context. 
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early and exemplary specimens, notably the Bank of England and 
the East India Company, were closely related to the State. More- 
over, the modern joint-stock company, if it is an universitas, is 
exceedingly like a societas, a partnership, a GeseZZschaft, and this 
resemblance seemed to threaten one of the securest results of legal 
science. There were a few phrases in the Digest capable of per- 
plexing the first glossators, but in clear words Innocent IV. had 
apprehended the distinction : the u?ziversitas is a person ; the 
soczetas is only another name, a collective name, for the socii'. 
Since then jurisprudence had kept or endeavoured to keep the two 
in very different boxes, in spite of the efforts of Natural Law to 
break down the partition. In a system of Pandektenrecht the 
universitas appeared on an early page under the rubric 'Law of 
Persons,' while the societas was far away, probably in another 
volume, for a Partnership is a kind of Contract and Contract is 
a kind of Obligation. Here, however, was a being whose very 
name of AktiengeseZLschaft strongly suggested partnership, and yet 
the German legislators who had designed its mould had almost 
certainly meant that it should exhibit personality or legal 'sub- 

jectivity,' though they had not said this in so many words. Was it 
z~niversitas, or societas, or neither, or both ? Could a mean term be 
found between unity and plurality? What was, what could be, 
the 'juristic nature' of a shareholder's 'share,' as we call it in 
England? Was it any conceivable form of co-ownership, any 
' real ' right in the company's lands and goods ? Could it, on the 
other hand, be reduced to the mere benefit of a contract between 
the shareholder and the artificial person ? Ideal walls were rocking 

and material interests were at  stake. Was it, for example, decent 
of the Prussian government to tax first the income of the company 
and then the dividends of the shareholders and yet disclaim all 
thought of double taxation2? 

Pausing here for a moment, we may notice that an Englishman 

Gierke, Genossenschnrtsrecht, 111. 285. 
a Dernburg, Pandekten, ed. 5, I. 1 ~ 6 .  The German lawyer has had a good many 

different types of association to consider, such as the Gesellschaft des bz2rgwlichen Rechtes, 
the oflene Natzdelsgesellschaf, the K o m m a n d i t g e e l c a ,  the libnzrnanditgesellscha$ a z q  
AKticlz, and the Aktiengeser'lschaft; and, so I understand, the legislature had not explicitly 

told him which, if any, of these types were to display personalily. So  a large room was 
left for rival ' constructions.' 
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will miss a point in the history of political theory unless he knows 
that in a strictly legal context the Roman societas, the French 
sociktk, and the German GeseZZsclzaft should be rendered by the 
English partncrshz) and by no other word. Also he should know 
that, just as the English lawyer maintains that our English 'firm' 
is a mere collective name for the partners and displays no 'artificial 
personality,' so also he will be taught in Germany that the Roman 
so~ietas and the German Gesellschaft are not 'juristic persons.' 
Now-a-days it will perhaps be added that the German Gesellschft 
-and the same would be said of the English partnership-shews a 
tendency to develop towards corporate organization, from which 
tendency the extremely 'individualistic' societas of the Romans 
was wholly free1. That is a small matter; but it is a great matter 
that before the end of the Middle Ages the Roman word for 
partnership was assuming a vastly wide meaning and, under the 
patronage of Ciceronian comparisons2, was entering the field of 
politics. ' Human Society' should be the partnership of mankind ; 
'Civil Society' should be the partnership of citizens ; ' the Origin 
of Civil Society' should be a Social Contract or contract of part- 
nership. If Rousseau writes of Ze Contrat Social and Pothier of 
Ze Contrat de SociPtd, there should be, and there is, a link between 
their dissimilar books, and a German can say that both discussed 
the Gesellschafsvert~ag, the one with passion, the other with erudi- 
tion. Here then we face one of the historical problems that 
Dr Gierke raises. How came it about that political theory, which 
went to the lawyers for most of its ideas, borrowed the contract of 
partnership rather than the apparently far more appropriate act of 
incorporation ? In brief the answer is that the current doctrine of 
corporations, the classical and Innocentian doctrine, stood beneath 
the level of philosophic thought. A merely fictitious personality, 
created by the State and shut up within the limits of Private Law, 
was not what the philosopher wanted when he went about to 
construct the State itself. 

And then political philosophy reacted upon legal theory. When 
the State itself had become a merely collective unit-a sum of 
Presently existing individuals bound together by the operation of 
their own wills-it was not likely that any other group would seem 
capable of withstanding similar analysis. Where philosophjr and 

Dernburg, loc. cit. See below, p. 187. 
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jurisprudence met in such systems of Natural Law as were fashion- 
able in the eighteenth century, the z/?ziversitas was lowered to the 
rank of the societns, or (but this was the same process) the societns 
was raised to the rank of the wziversitasl. Both alike exhibited a 
certain unity in plurality; both alike might be called 'moral 
persons'; but in the one case as in the other this personality was 
to be thought of as a mere labour-saving device, like stenography 
or the mathematician's symbols. What we may call the Bracket 
Theory or Expansible Symbol Theory of the Corporation really 

in sharp contrast with the Fiction Theory as Savigny 
conceived it, though sometimes English writers seem to be speaking 
of the one and thinking of the other. The existing corporators, 
who in the one scheme are mere guardians for a somewhat 
that the State has instituted, become in the other scheme the 
real 'subjects' of those rights and duties that are ascribed to 
the corporation, though legal art usually keeps these 'subjects' 
enclosed within a bracket. However, despite this tendency of a 
'natural' jurisprudence--a tendency which seems to have left an 
abiding mark in the legal terminology of Scotland-the Romanists 
of Germany had been holding fast the doctrine that the ztniversitas 
is, while the societns is not, a person, when the joint-stock company, 
a new power in the theoretic as in the economic world, began to 
give trouble. That the AKtiengeselZschnfi was a corporation was 
generally admitted ; but of all corporations a joint-stock company 
is that which seems to offer itself most kindly to the individualistic 
analyst. When all is said and done, and all due praise has been 
awarded to the inventors of a beautiful logarithm, are not these 
shareholders, these men of flesh and blood, the real and only 
sustainers of the company's rights and duties? So great a Romanist 
as Ihering2 trod this 'individualistic ' or ' collectivistic ' path, and in 
America where law schools flourish, where supreme courts are 
many and the need for theory is more urgent than it is in England, 
highly interesting attempts have been made to dispel the Fiction, 
or rather to open the Bracket and find thercin nothing but 
contract-bound men8. Contract, that greediest of legal categories, 

Gierke, Johannes Althusius, 103. 
See especially Geist des rom. Rechts, vol. III . ,  p. 343. 
Dissatisfaction with the Fiction--or, as Americans sometimes say, with 'the 

Entity1-is expressed in some well-known text-books, e.g., Taylor, Law of Private 
Corporations, B 60 ; Morawetz, Law of Private Corporations, ch. I. 

which once wanted to devour the State, resents being told that it 
cannot painlessly digest even a joint-stock company. Maine's 
famous sentence about Contract and Status might indeed be boldly 
questioned by anyone who remembered that, a t  least for the 
philologian, the Roman Status became that modern State, h a t ,  
Staat  which refused to be explained by Contract into a mere ' Civil 
Society! Few words have had histories more adventurous than 
that of the word which is the State of public and the estate of our 
private law, and which admirably illustrates the interdependence 
that exists between all parts of a healthily growing body of 
jurisprudence. Still, though the analytic powers of Contract are 
by no means what they once seemed to be, many will think them 
equal to the task of expanding what they might call the Corpora- 
tion Symbol. 

I t  was in a Germany that was full of new ideas and new hopes 
that a theory was launched which styled itself ' the German 
Genossenschaftstheo~ie,' Even the hastiest sketch of its environ- 
ment, if it notices the appearance of the joint-stock company, 
should give one word to the persistence in Germany of agrarian 
communities with world-old histories, to the intricate problems 
that their dissolution presented, and to the current complaint that 
Roman law had no equitable solution for these questions and had 
done scant justice to  the peasant. Nor should the triumphs of 
biological science be forgotten. A name was wanted which would 
unite many groups of men, simple and complex, modern and 
archaic; and Genossenschaft was chosen. The English translator 
must carefully avoid Partnership; perhaps in our modern usage 
Company has become too specific and technical; Society also is 
dangerous; Fellowship with its slight flavour of an old England 
may be our least inadequate word. Beginning with Beseler's 
criticism of Savigny, the theory gradually took shape, especially in 
Dr Gierke's hands, and a great deal of thought, learning and con- 
troversy collected round it. Battles had to be fought in many 
fields. The new theory was to be philosophically true, scientifically 
sound, morally righteous, legally implicit in codes and decisions, 
practically convenient, historically destined, genuinely German, and 
perhaps exclusively Germanistic'. No, it seems to say, whatever 

However, some Romanists of repute have asserted their right to adopt and have 
adopted this theory. See in particular Regelsberger, Pandekten, vol. I. p. 289 ff. See 
also Dernburg, Pandekten, 5 59. 
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the Roman unive~sitas may have been-and Dr Gierke is for 
pinning the Roman jurists to Savignianism-our German Fellow- 
ship is no fiction, no symbol, no piece of the State's machinery, no 

name for individuals, but a living organism and a real 
person, with body and members and a will of its own. Itself can 
will, itself can ac t ;  it wills and acts by the men who are its organs 
as a man wills and acts by brain, mouth and hand. I t  is not a 
fictitious person; it is a Gesaw~mtperson, and its will is a Gesammt- 
wiLZe; it is a group-person, and its will is a group-will'. 

This theory, which we might call Realism, may seem to  carry 
its head among the clouds, though no higher perhaps than the 
Fiction Theory; but a serious effort has been made to give it feet 
that walk upon the earth. In  one long book2 Dr Gierke has in 
great detail argued his case throughout the whole domain of 
practicable modern law, contending, not indeed that all German 
'authority' (as an English lawyer would say) is on his side, but 
that he has the support of a highly respectable body of authority, 
express and implied, and that legislatures and tribunals fall into 
self-contradiction or plain injustice when they allow themselves to 
be governed by other theories. Nothing could be more concrete 
than the argument, and, though it will sometimes shew an affection 
for ' the German middle age' and a distrust of ancient Rome, it 
claims distinctively modern virtues : for instance, that of giving of 
the shareholder's 'share' the only lawyerly explanation that will 
stand severe strain. Then in another book our author has been 
telling the history of German Fellowship Law3. 

Let us try to  imagine-we are not likely to see-a book with 
some such title as English Fellowship Law, which in the first place 

The works of Dr Gierke which deal with this matter are (I) Das deutsche 
Genossenschaftsrecht, whereof three volumes were published in 1868, 1873, and 1881 ; 
(2) Die Genossenschaftstheorie und die deutsche Rechtsprechung, 1887 ; (3) The first 
volume of Deutsches Privatrecht, 1895, which contains a more succinct and more recent 
statement ; (4) The monograph on Johannes Althusius, 1880, which should be well 
known to all students of political theory. Those who would rather begin their study of 
the realistic theory in French than in German may be sent to A. Mestre, Les Personnes 
Morales, 1899. French lawyers have been conservative, and Savignianism was in 
harmony with the spirit of the Codes ; nevertheless the doctrine of the real group-will is 
finding disciples. The only English statement that I have seen of this theory is by Ernst 
Freund, The Legal Nature of Corporations, University Press, Chicago, 1897. 

a This is the Genossenschaftstheorie of 1887. 
a This is the Genossenschaftsrecht of 1868-73-81. 
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described the structure of the groups in which men of English race 
have stood from the days when the revengeful kindred was pur- 
suing the blood feud to the days when the one-man-company is 
issuing debentures, when parliamentary assemblies stand three 
deep above Canadian and Australian soil and 'Trusts and Cor- 
porations' is the name of a question that vexes the great 
Republic of the West. Within these bounds lie churches, and 
even the medieval church, one and catholic, religious houses, 
mendicant orders, non-conforming bodies, a presbyterian system, 
universities old and new, the village community which Germanists 
revealed to us, the manor in its growth and decay, the township, 
the New England town, the counties and hundreds, the chartered 
boroughs, the gild in all its manifold varieties, the inns of court, 
the merchant adventurers, the militant 'companies' of English 
condottieri who returning home help to make the word 'company' 
popular among us, the trading companies, the companies that 
become colonies, the companies that make war, the friendly 
societies, the trade unions, the clubs, the group that meets a t  
Lloyd's Coffee-house, the group-that becomes the Stock Exchange, 
and so on even to the one-man-company, the Standard Oil Trust 
and the South Australian statutes for communistic villages. The 
English historian would have a wealth of group-life to survey 
richer even than that which has come under Dr Gierke's eye, 
though he would not have to tell of the peculiarly interesting civic 
group which hardly knows whether it is a municipal corporation or 
a sovereign republic. And then we imagine our historian turning 
to inquire how Englishmen have conceived their groups : by what 
thoughts they have striven to distinguish and to reconcile the 
manyness of the members and the oneness of the body. The 
borough of the later middle ages he might well regard with 
Dr Gierke as a central node in the long story. Into it and out 
from it run most of the great threads of development, economic and 
theoretical. The borough stretches one hand back to the village 
community and the other forward to freely formed companies of 
all sorts and kinds. And this Dr Gierke sets before us as the point 
at which the unity of the group is first abstracted by thought and 
law from the plurality, so that ' the borough' can stand out in 
contrast to the sum of existing burgesses as another person, but 
still as a person in whom they are organized and embodied. 
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T~ his medieval Germans Dr  Gierke attributes sound and 
wholesome thoughts, and in particular a deep sense of the organic 
character of all permanent groups great and small. Not that, 
according to him, their thoughts were sharply defined: indeed he 
has incurred the dissent of some of his fellow Germanists by 
refusing to carry back to the remotest time the distinction between 
co-ownership and corporate ownership. In deeply interesting 
chapters he has described the differentiating process which gives 
us these two ideas. That process was prospering in the German 
towns when the catastrophe occurred. When Gernlan law was 
called upon to meet the alien intruder, it had reached ' the stage of 
abstraction,' but not ' the stage of reflection.' I t  had its liiivper- 
schaftsJegrz., but no Korporationstheorie. I t  could co-ordinate 
Man and Community as equally real persons of different kinds ; 
but It had never turned round to  ask itself what it was doing. 
And so down it went before the disciplined enemy: before the 
theory which Italian legists and decretists had been drilling. 

Then in another volume we have the history of this theory. 
We should misrepresent our author if, without qualification, we 
spoke of Italian science as the enemy. All technical merits 
were on its side ; it was a model for consequent thinking. Still, 
if it did good, it did harm. Its sacred texts were the law of an 
unassociative people. Roman jurisprudence, starting with a strict 
severance of iuspztbl'icz~tn from ius privatztm, had found its highest 
development in 'an absolutistic public law and an individualistic 
private law.' Titius and the State, these the Roman lawyers 
understood, and out of them and a little fiction the legal universe 
could be constructed. The theory of corporations which derives 
from this source may run (and this is perhaps its straightest 
course) into princely absolutism, or it may take a turn towards 
mere collectivism (which in this context is another name for in- 
dividualism); but for the thought of the living group it can find 
no place ; it is condemned to be ' atomistic ' and ' mechanical.' 
For the modern German 'Fellowship Theory' remained the task 
of recovering and revivifying ' the organic idea' and giving to it 
a scientific form. 

I t  is not easy for an Englishman to throw his heart or even 
his mind into such matters as these, and therefore it may not 
be easy for some readers of this book a t  once to catch the point of 
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all Dr Gierke's remarks about the personality of States and Cor- 
porations. If we asked why this is so, the answer would be a long 
story which has never yet been duly told. However, its main 
theme can be indicated by one short phrase which is a t  this 
moment a focus of American politics: namely, 'Corporations and 
Trusts.' That  puts the tale into three words. For the last 
four centuries Englishmen have been able to  say, ' Allow us our 
Trusts, and the law and theory of corporations may indeed be 
important, but it will not prevent us from forming and maintaining 
permanent groups of the most various kinds: groups that, behind 
a screen of trustees, will live happily enough, even from century 
to century, glorying in their unincorporatedness. If Pope Innocent 
and Roman forces guard the front stairs, we shall walk up the 
back.' From the age when, among countless other unchartered 
fellowships, the Inns of Court were taking shape, to the age, when 
monopolizing trusts set America ablaze, our lam of corporations 
has only been a part of our Genossenschaftsrecht, and not perhaps 
the most important part'. We will mention but one example. 
If we speak the speech of daily life, we shall say that in this 
country for some time past a large amount of wealth has 'be- 
longed' to religious ' bodies' other than the established church, 
and we should have thought our religious liberty shamefully im- 
perfect had our law prevented this arrangement. But until very 
lately our 'corporation concept' has not stood a t  the disposal of 
Nonconformity, and even now little use is made of it in this 
quarter: for our 'trust concept' has been so serviceable. Behind 
the screen of trustees and concealed from the direct scrutiny of 
legal theories, all manner of groups can flourish: Lincoln's Inn 
or Lloyd's2 or the Stock Exchange or the Jockey Club, a whole 
presbyterian system, or even the Church of Rome with the Pope 
at its head. But, if we are to visit a land where Roman law has 

See the Stat. of (1531-2) 23 Hen. VIII., c. ro : lands are already being held to the 
use of unincorporated 'guilds, fraternities, comminalities, companies or brotherheads,' 
and this on so large a scale that King Henry, as supreme landlord, must interfere. 
Happily the lawyers of a later time antedated by a few years King Henry's dislike 
of 'superstition,' and therefore could give to this repressive statute a scope far narrower 
than that which its royal author assuredly intended. The important case is Porter's 
Case, I Coke's Reports, 2 2  b. 

At length incorporated in 1871: see F. Martin, History of Lloyd's, pp. 356-7, a 
highly. interesting book. 
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been 'received,' we must leave this great loose 'trust concept' a t  
the Custom House, and must not for a moment suppose that a 
meagre $deicommissum will serve in its stead. Then we shall 
understand how vitally important to a nation-socially, politically, 
religiously important-its Theory of Corporations might be. 

If it be our task legally to construct and maintain comfortable 
homes wherein organic groups can live and enjoy whatever ' liberty 
of association' the Prince will concede to them, a little, but only 
a little, can be done by means of the Romanist's co-ownership 
(condofeinium, Miteigentutfz) and the Romanist's partnership 
(societas, Gesellschnft). They are, so we are taught, intensely 
individualistic categories: even more individualistic than are the 
parallel categories of English law, for there is no 'jointness' 
( G e s a ~ n ~ n t a n d s c a f )  in them. If then our Prince keeps the 
univ~~,sitas, the corporate form, safe under lock and key, our task 
is that of building without mortar. But to keep the universitas 
safe under lock and key was just what the received theory enabled 
the Prince to do. His right to suppress collegia ilGiGita was supple- 
mented by the metaphysical doctrine that, from the very nature of 
the case, 'artificial personality' must needs be the creature of 
sovereign power. A t  this point a decisive word was said by 
Innocent IV. One outspoken legist reckoned as the fifty-ninth 
of the sixty-seven prerogatives of the Emperor that he, and only 
he, makes fictions : ' Solus princeps fingit quod in rei veritate non 
estl.' Thus ' the Fiction Theory' leads us into what is known 
to our neighbours as ' the Concession Theory.' The corporation 
is, and must be, the creature of the State. Into its nostrils the 
State must breathe the breath of a fictitious life, for otherwise it 
would be no animated body but individualistic dust. 

Long ago English lawyers received the Concession Theory 
from the canonists. Bred in the free fellowship of unchartered 
Inns, they were the very men to  swallow it whole. Blackstone 
could even boast that the law of England went beyond ' the civil 
law ' in its strict adhesion to this theorya; and he was right, for 
the civilians of his day generally admitted that, though in principle 
the State's consent to the erection of a corporation was absolutely 
necessary, still there were Roman texts which might be deemed 

Lucas de Penna, cited by Gierke, Genossenschaftsrecht, 111. 371. 
a Comment. I. 472. 

to have given that consent in advance and in general terms for 
the benefit of corporations of certain innocuous kinds. But then, 
what for the civilians was a question of life and death was often 
in England a question of mere convenience and expense, so wide 
was that blessed back stair. The  trust deed might be long; the 
lawyer's bill might be longer; new trustees would be wanted from 
time to time; and now and again an awkward obstacle would 
require ingenious evasion ; but the organized group could live and 
prosper, and be all the more autonomous because it fell under 
no solemn legal rubric. Lawyers could even say that the common 
law reckoned it a crime for men ' to  presume to act as a corpora- 
tion'; but as those lawyers were members of the Inns of Court, 
we should hardly need other proof-there is plenty to  be had- 
that the commission of this crime (if crime it were) was both very 
dificult and wholly needless1. Finally it became apparent that, 
unless statute law stood in the way, even a large company trading 
with a joint-stock, with vendible shares and a handsome measure 
of 'limited liability' could be constructed by means of a trust 
deed without any incorporatione. 

Nowhere has the Concession Theory been proclaimed more 
loudly, more frequently, more absolutely, than in America ; no- 
where has more lip-service been done to  the Fieschi. Ignorant 
men on board the 'Mayflower' may have thought that, in the 
presence of God and of one another, they could covenant and 
combine themselves together into ' a  civil body politics.' Their 
descendants know better. A classical definition has taught that 
' a  Corporation is a Franchise,' and a franchise is a portion of 
the State's power in the hands of a subject4. A Sovereign People 

Lindley, Company Law, Bk. I., ch. 5 ,  sect. I. I n  the curious case of Lloyd v. 
Leaving, 6 Ves. 773, Lord Eldon had before him a lodge of Freemasons which had 
made an imprudent display of what a Realist would call its corporate character. His 
lordship's indignation was checked by the thought that 'MI Worseley's silver cup' 
belonged to 'the Middle Temple.' 

a The directors are bound to give notice to every one who gives credit that he has 
nothing to look to beyond the subscribed fund, and that no person will be personally 
liable to him. As to these 'attempts to limit liability,' see Lindley, Company Law, 
Bk. II., ch. 6, sec. z. 

* The Mayflower Compact can be found, among other places, in Macdonald, Select 
Charters, p. 33. 

Kent, Comment. Lect. 3 3  : 'A corporation is a franchise possessed by one or more 
individgals, who subsist as a body politic under a special denomination, and are vested, 



rnXii ~ ~ & t i c a k  Theories of the Middle Age.  

has loved to deck itself in the purple of the Byzantine Basileus 
and the triple crown of the Roman Pontiff. But the picture has 
another side. Those 'Trusts '  that convulsed America were 
assuredly organized bodies which acted as units, and if ever a 
Gesammtwilh? was displayed in this world, assuredly they dis- 
played i t :  but some of them were not corporations1. A reader 

of American trust deeds may well find himself asking what, 
beyond a few highly technical advantages, an incorporating 
act could bestow. No doubt, if the State mutters some mystical 
words there takes place in the insensible substance of the group, 
some change of which lawyers must say all that a Roman or 
Romanesque orthodoxy exacts; but to the lay eyes of debtors 
and creditors, brokers and jobbers, all sensible accidents seem 
much what they were. Already in 1694 in the stock and share 
lists 'that John Houghton was publishing the current prices of 
actions' in unincorporated bodies were placed alongside the prices 

of the stocks of chartered corporationsa. Certainly it will be 
curious, but it will not be inexplicable, if when the Concession 
Theory has perished in other lands it still lurks and lingers in 
England or among men of English race. Probably our foreign 
critics would not suffer us to say that it does us no harm; but 
they would confess that the harm which it does is neither very 
grave nor very obvious. A certain half-heartedness in our treat- 
ment of unincorporate groups, whose personality we will not 
frankly recognize while we make fairly adequate provision for 
their continuous life, is the offence against jurisprudence with 
which we might most fairly be charged, and it is an offence which 
tends to disappear now that groups of many kinds, cricket clubs, 
religious Societies, scientific societies, and so forth, are slowly taking 
advantage of that offer of legal corporateness which has been open 
to them for nearly forty years3 and are discovering that it is well to 
be regarded as persons. 

We can therefore imagine a German Realist bringing to bear 

by the policy of the law, with the capacity of succession, and of acting in 
several respects, however numerous the association may be, as a single individual.' 

Of late-so we understand on this side of the sea-some of the largest combinations 
of capitalists have taken corporate form under the laws of New Jersey. 

a EIoughton, A Collection for the Improvement of Trade. See especially No. gS ff. 
where the author gives an account of joint-stock enterprise. 

a Companies Act, 1862, sec. 6. 
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upon English law some such criticism as the following :-'There 
is much in your history that we can envy, much in your free and 
easy formation of groups that we can admire. That great 'trust 
concept' of yours stood you in good stead when the days were 
evil: when your Hobbes, for example, was instituting an un- 
savoury comparison between corporations and ascaridesl, when 
your Archbishop Laud (an absolutist if ever there was one) brought 
Corporation Theory to smash a Puritan Trusta, and two years 
afterwards his friend Bishop Montague was bold enough to call 
the king's attention to the shamelessly unincorporate character of 
Lincoln's Inn3. And your thoroughly un-Roman ' trust concept ' 
is interesting to us. We have seen the like of it in very ancient 
Lombard charters4; and, by the way, it was Georg Beseler who 
suggested to the present Chief Justice of Massachusetts the quarter 
in which the origin of your trusts might be found6. Also the 
connexion between trust and group takes back our thoughts all 
the way to the Lex Salica where the trustis is a group of comrades. 
Then, again, we can well understand that English lawyers were 
concerned to deny, at  least in words, the personality of what you 
call an ' unincorporate body '-a term which seems to us to make 
for truth, but also for self-contradiction. A n  open breach with 
Innocentian orthodoxy and cosmopolitan enlightenment seemed 
impossible, and so you maintained that the unincorporate body 
could, as we should say, be 'construed' as  a mere sum ~f in- 
dividuals bound only by co-ownership and agreement. But you 
must excuse us for doubting whether you have pressed this theory 
to its logical conclusion. For example, we feel bound to ask 
whether, when a man is elected to one of your clubs (and you 
have been great makers of clubs), the existing members execute 
an assignment to him of a share in the club-house and its furniture, 

Leviathan, 11. 29 (Works, ed. Molesworth, vol. n r . ,  p. 321) : 'like worms in 
the entrails of a natural man.' 

For this case of the Feoffees of Impropriations, see Gardiner, Hist. of England, anu. 
1633,  vol. VII. ,  258. 

Black Book of Lincoln's Inn, vol. II., p. 333, ann. 1635. 
Schultze, Die Lombardische Treuhand, Bresiau, 1895. 
0. W. Holmes, Law Quart. Rev. I. 163 : 'The  feoffee to uses of the early English 

law corresponds point by point to the Salman of the early German law as described 
by Beseler fifty years ago.' 
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and whether, when he resigns, he executes a release to the con- 

tinuing If that be not SO, and we fancy that it is not, 

election to, and resignation of, membership in 'unincorporate 
bodies' should appear somewhat prominently in your books 
among the modes in which rights are acquired and lost, and then 
it would be plain enough that, beside a Korporationstheorie of 
Italian origin, you have a Kiirperschaftsbegrif of your own : an 
idea of a 'bodiliness' which is not the effect of the State's fiat. 
Then why, we should like to know, did your legislature lately 
impose a tax  on the property of ' unincorporate bodies ' as well 
as on that of corporate bodies ? When the property of individuals 
and of corporations was already taxed, was there still property 
that escaped taxation1? And what can your legislature mean 
when! it says that in Acts of Parliament (unless a contrary in- 
tention appears) the word ' person' is to include ' any body of 
persons corporate or unincorporate"? If once we are allowed 
to see personality wherever we see bodiliness, the victory of 
Realism is secure, though an old superstition may die very hard. 
Some day the historian may have to tell you that the really 
fictitious fiction of English law was, not that its corporation was 
a person, but that its unincorporate body was no person, or (as 
you so suggestively say) was nobody. There are many other 
questions that we should like to ask of you. Why, for instance, 
are free-born and commercially-minded Englishmen prohibited by 
statute from trading in large partnerships3? Is it not because your 
good sense and experience have taught you that, do what you will 
and say what you will, the large trading group will assuredly 
display, as it does in America, the phenomena of corporateness 
and therefore ought to stand under the law for corporations ? And 
do YOU not think that some part at  least of the appalling mess- 
forgive us-the appalling mess that you made of your local 
government was due to a bad and foreign theory which, coupling 
corporateness with princely ' privilege,' refused to recognize and 
foster into vigour the bodiliness that was immanent in every 

Customs and Inland Revenue Act, 1885, sec. 11 : 'Whereas certain property, by 
reason of the same belonging to or being vested in bodies corporate or unincorporate, 
escapes liability to probate, legacy, or succession duty.' 

Interpretation Act, 1889, sec. 19. 
Companies Act, 1862, sec. 4. 

Translatoi.'~ fitztvodactio~~. xxxv 

English township, in every rural Gem~i~zde? Even our theory- 
ridden Romanists were not guilty of that fatal blunder which you 
are now endeavouring tardily to repair by the invention of Parish 
Councils and from which some of your less pedantic kinsmen in 
the colonies kept themselves free when they suffered 'the New 
England town' to develop its inherent corporateness'.' 

To  say these few words of our own law has seemed advisable 
in order that foreign controversies over the nature and origin of 
a corporation's or a State's personality may be the better under- 
stood. We may spend one moment more in observing that the 
English Trust, nurtured though it was within the priviest recesses 
of Private Law, and educated, if we may so say, in a private 
school, has played a famous part on the public, the world-wide, 
and world-historic stage. When by one title and another a ruler- 
ship over millions of men in the Indies had come to the hands 
of an English Fellowship, this corporation aggregate was (some- 
what unwillingly) compelled by Acts of Parliament to hold this 
precious thing, this 'object of rights,' this rulership, upon trust 
for a so-called corporation sole, namely, the British Crown2. If 
at the present time our courts and lawgivers find it needless openly 
to declare that the colonies are, to use the old phrase, 'bodies 
corporate and politic in deed, fact and name,' this is because our 
hard-worked Crown is supposed to hold some property for or 'in 
right of' the Dominion of Canada and other property for or 'in 
right of '  the Province of Ontario, and a court, after hearing the 
attorneys-general for these beneficiaries, these communities or 
commonwealths, will decide how much is held for one, and how 
much for another. Certainly we work our Trust hard and our 
Crown harder, and it seems possible that some new thoughts or 
some renovation of old thoughts about the personality of the 
organized group might shew us straighter ways to desirable and 
even necessary ends. 

In the days when Queen Elizabeth was our 'Prince,' she did 

A case of 1497 (Year Book, Trin. rz Hen. bTII., f. 27, pl. 7) marks the beginning 
of an unhappy story. See Toulmin Smith, The Parish, ed. 2, p. 269. 

The theory finds explicit statement in the Act of 1833 (3 Sr q Will. IV., c. 85), 
Preamble : ' And whereas it is expedient that the said territories now under the govern- 
ment of :he said Company be continued under such government, but in trust for the 
Crourn of the United Kingdom.' 
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not forbid her secretary to write in Latin de Xepzrblica Anglorz~m, 
or in English of the Co~zmonwealth of England: Prince and Re- 
public were not yet incompatibles. Events that happened in the 

next century outlawed some words that once were good and lawful, 
and forced us to  make the most that we could of the 'Subject' 
(or subjectifid Object) that lies in the Jewel House a t  the Tower. 
Much we could make of it, but not quite all that was needful. 
Not having always been a punctual payer, the Crown was not 
always a good borrower, and so our Statute Book taught us to 
say that the National Debt was owed, not by the Crown, but by 
' the Publick'; and this Public looks much like a Resp?~blica which, 
to spare the feelings of ' a certain great personage,' has dropped its 
first syllable1. Those who rely upon ' the  faith of the Public' 
receive their annuities in due season, even if we have no neat 
theory about the relationship between that 'passive subject,' the 
Public, which owes them money, and that 'active subject,' the 
Crown, to which they pay their taxes. Possibly the Crown and 
the Public are reciprocally trustees for each other ; possibly there 
is not much difference now-a-days between the Public, the State, 
and the Crown2, for we have not appraised the full work of the 
Trust until we are quitting the province of jurisprudence to enter 
that of political or constitutional theory. 

In the course of the eighteenth century it became a parlia- 
mentary commonplace that 'all political power is a trust'; and 
this is now so common a commonplace that we seldom think over 
it. But it was useful3. Applied to the kingly power it gently 

Already in 1697 (8 & g Will. III., c. 20, sec. 20) provision is made for 'the 
better restoring of the credit of the Nation.' There follow a good many financial 
transactions between ' the Publick' and the East India Company. For example in 1786 
'the Publick stands indebted' to the Company in a sum of four n~illions and upwards. 
Stat. 26 Geo. III.,  c. 62. 

a Pensions (Colonial Service) Act, 1887, sec. 8 :  'The expressions 'permanent civil 
service of the State,' 'permanent civil service of I-Ier Majesty,' and 'permanent civil 
service of the Crown ' are hereby declared to have the same meaning.' 

At the time when these words were being writter. one of Her Majesty's Principal 
Secretaries of State upas 'operating' on a magnificent scale with our 'trust concept.' 
Her Majesty's Government, he was repeatedly saying, is (or are) a trustee (or trustees) 
for 'the whole Empire.' Already in Locke's Essay on Civil Government (e.g. secs. 14% 

149) a good deal is said of trust and breach of trust. As the beneficiary (cestui que trust) 
who seeks the enforcement of a trust is not necessarily or even normally the trustor 
or creator of the trust, the introduction of talk about trusts into such work as Locke's 
serves to conceal some of the weak points in the contractual theory of Government. 

Translator's liztrod~ctio~z. xxxvii 

relaxed that royal chord in our polity which had been racked 
to the snapping point by Divine right and State religion. Much 
easier and much more English was it to make the king a trustee 
for his people than to call him officer, official, functionary, or even 
first magistrate. The  suggestion of a duty, enforceable indeed, 
but rather as a matter of 'good conscience' than as a matter of 
' strict law' was still possible ; the supposition that God was the 
author of the trust was not excluded, and the idea of trust was 
extremely elastic. For of trusts we know many, ranging from 
those which confer the widest discretionary powers to those which 
are the nudest of nude rights and the driest of legal estates. 
Much has happened within and behind that thought of the king's 
trusteeship: even a civil death of 'personal government,' an 
euthanasia of monarchy. And now in the year 1900 the banished 
Commonwealth, purged of regicidal guilt, comes back to us from 
Australia and is inlawed by Act of Parliament. Wonderful 
conjuring tricks with a crown or a basket (jscgs) may yet be 
played by deft lawyers, especially by such as are familiar with 
trusts for ' unincorporate bodies ' ; but we may doubt whether 
they will much longer be able to suppress from legal records the 
thought that was in Bracton's mind when he spoke of the uni- 
versitas regnil. ' The crown,' said Coke, 'is an hieroglyphic of 
the laws2.' Such hieroglyphics, personified dignities, abstract 
rulerships, subjectified crowns and baskets are (so the realistic 
historian would tell us) the natural outcome of a theory which 
allows a real personality and a real will only to Jameses and 
Charleses and other specimens of the zoological genus homo and 
Yet is compelled to find some expression, however clumsy, for 
the continuous life of the State. Names, he might add, we will 
not quarrel over. Call it Crown, if you please, in your Statute 
Book, and Empire in your newspapers; only do not think, or 
even pretend to think, of this mighty being as hieroglyphic or as 
peysofza$cta or as collective name. 

In Germany (for we must return) the Concession Theory has 
fallen from its high estate; the Romanists are deserting it8; it 
is yielding before the influence of laws similar to, though less 

Bracton, f. 171 b. V a l v i n ' s  Case, 7 Rep. 11 b. 
a Willdscheid, Pandekten, 5 60; Dernbnrg, Pandekten, S 63; Regelsberger, Pan- 

dekten, § 78. See also Mestre, Les Personnes Morales, 197 ff. 
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splendid]y courageous than, our Act of 1862, that ' Magna Carta 
of co-operative enterprise1' which placed corporate form and legal 
personality within easy reach of ' any  seven or more persons 
associated for any lawful purpose.' I t  has become difficult to 
maintain that the State makes corporations in any other sense 
than that in which the State makes marriages when it declares 
that people who want to marry can do so by going, and cannot 
do so without going, to church or registry. The  age of corporations 
created by way of 'privilege' is passing away. The  constitutions 

of some American States prohibit the legislatures from calling 
corporations into being except by means of general laws$, and 
among ourselves the name 'Chartered' has now-a-days a highly 
specific sense. What is more, many foreign lawyers are coming to 
the conclusion that in these days of free association, if a group 
beha3es as a corporation, the courts are well-nigh compelled to 
treat it as such, a t  least in retrospect. I t  has purposely, let us 
say, or negligently omitted the act of registration by which it 
would have obtained an unquestionable legal personality. Mean- 
while it has been doing business in the guise of a corporation, 
and others have done business with it under the belief that it 
was what it seemed to be. I t  is strongly urged that in such cases 
injustice will be done unless corporateness is treated as matter of 
fact, and American courts have made large strides in this direction8. 
I t  seems seriously questionable whether a permanently organized 
group, for example a trade union, which has property held for it by 
trustees, should be suffered to  escape liability for what would 
generally be called ' i t s '  unlawful acts and commands by the 
technical plea that ' i t '  has no existence ' in  the eye of the law4.' 
Spectacles are to be had in Germany which, so it is said, enable 
the law to see personality wherever there is bodiliness, and a time 
seems a t  hand when the idea of 'particular creation' will be as 
antiquated in Corporation Law as it is in Zoology. Whether we 
like it or no, the Concession Theory has notice to quit, and may 
carry the whole Fiction Theory with it. 

Palmer, Company Law, p. I. 

"orawetz, Private Corporations, § 9 ff.; Dillon, Municipal Corporations, 5 45. 
For the treatment of these 'de facto corporations' see Taylor, Private Corporations, 

§ 14 j ff. ; Morawetz, 5 73 j ff. 
' This was written some months before Mr Justice Farwell issued an injunction against 

a Trade Union (Times, 6 Sept. rgoo). Of this matter we are likely to hear more. 
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The delicts, or torts and crimes, of corporations have naturally 
been one burning point of the prolonged debate. T o  serious minds 
there is something repulsive in the attribution of fraud or the 
like to the mindless persona jcta. The law would set a bad 
example if its fictions were fraudulent. But despite some fairly 
clear words in the Digest, and despite the high authority of the 
great Innocentius, the practice of holding communities liable for 
delict was, so Dr  Gierke says, far too deeply rooted in the Ger- 
manic world to be eradicated. Even Savigny could not per- 
manently prevail when the day of railway collisions had come. 
And so in England we may see the speculative doubt obtruding 
itself from time to time, but only to be smothered under the 
weight of accumulating precedents, while out in America the old 
sword of Quo warraeto, forged for the recovery of royal rights 
from feudal barons, is descending upon the heads of joint-stock 
companies with monopolizing tendencies. When an American 
judge wields that sword and dissolves a corporation, he is 
performing no such act of discretionary administration as 
Savigny would have permitted; he uses the language of penal 
justice; he may even say that he passes sentence of death, and 
will expend moral indignation on the culprit that stands before 
him1. 

I t  is worthy of remark, however, that in this region Englishmen 
have been able to slur a question which elsewhere assumes great 
importance : namely, whether a corporation 'itself' can do unlawful, 
or indeed any acts. W e  have been helped over a difficulty by 
the extremely wide rule of employers' liability which prevails 
among us and towards which some of our neighbours have cast 
wistful eyes. A servant of Styles acting within the scope of 
his employment does a wrong; we hold Styles liable. We sub- 
stitute a corporation for Styles, and then this corporation is liable. 
This being so, we can say that ' of course' the corporation would 
be liable if the wrongful act were done or commanded by its 

directorate or by its members in general meeting. I t  matters 
little whether we affirm or deny that in this case the act would 
be that of the corporation 'itself,' for if it were not this, it could 
still be represented as the act of an agent or servant done within 

Fcr example see the solemn words of Finch, J. in People v. North River Sugar 
RChzing Co., 1890 ; Jer. Smith, Select Cases on Private Corporations, 11. 944. 
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the scope of his employment. Whether that picture of the 

assembled or directors as agents or servants of an Un- 
knowable Somewhat, which cannot have appointed or selected 
them, is a life-like picture we need hardly ask: the conclusion is 
foregone. Such is our happy state. But where Roman law has 

been received the primary rule is that a master has not to answer 
for acts that he has not commanded, a t  all events if he has shewn 
no negligence in his choice of a servant. If then the directorate 
of a company has done wrong, for example has published a libel, 

may depend on the manner in which the case is envisaged. 
If  we say that the corporation itself has acted by its organs, as 
a man acts by brain and hand, then the corporation is liable ; but 
the result may be very different if we reduce the directors to the 
level of servants or agents. Those therefore who have been 
striving for the ' organic idea' have not been fighting for a mere 
phrase ; and now the term 'Organ' stands in the Civil Code of 
Germany. That  is no small triumph of Realism1. 

That the theory of the Group Person and the Group Will has a 
long struggle before it if it is ever to dominate the jurisprudence of 
the world would be admitted even by its champions. W e  have 
just been touching the confines of a region in which lies the 
stronghold of an opposing force. That  ancient saying-its sub- 
stance is as old as Johannes Andreae-which bids the body politic 
fear no pains in another world represents profound beliefs. Not- 
withstanding all that we may say of ' national sins' and ' the 
national conscience' and the like, a tacit inference is drawn from 
immunity (real or supposed) to impeccability, and, until they are 
convinced that corporations and States can sin, many people will 
refuse to  admit that a corporation or State is a thoroughly real 
person with a real will. W e  cannot wait for eschatology to  say its 
last word, but even in quarters where jurisprudence is more a t  its 
ease there are many contestable points of which we must not 
speak. However, the general character of the debate is worthy of 
observation. The Realist's cause would be described by those who 
are forwarding it as an endeavour to give scientific precision and 
legal operation to thoughts which are in all modern minds and 
which are always displaying themselves especially in the political 

' Biirgerliches Gesetzbuch, § 32. The term has for some time past been used 
in German laws and by German courts. Gierke, Genossenschaftstheorie, p. 614. 
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field. We might be told to read the leading article in to-day's 
paper and observe the ideas with which the writer ' operates ' : the 
will of the nation, the mind of the legislature, the settled policy of 
one State, the ambitious designs of another: the praise and blame 
that are awarded to group-units of all sorts and kinds. W e  might 
be asked to count the lines that our journalist can write without 
talking of organization. W e  might be asked to look at our age's 
criticism of the political theories and political projects of its 
immediate predecessor and to weigh those charges of abstract in- 
dividualism, atomism and macadamization that are currently made. 
We might be asked whether the British Empire has not yet 
revolted against a Sovereign that was merely Many (a Sovereign 
Number as   us tin said) and in no sense really One, and whether 
' the People' that sues and prosecutes in American courts is a 
collective name for some living men and a name whose meaning 
changes a t  every minute. We might be referred to  modern 
philosophers : to the social tissue of one and the general will, 
which is the real will, of another. Then perhaps we might fairly 
be charged with entertaining a deep suspicion that all this is 
metaphor : apt perhaps and useful, but essentially like the personi- 
fication of the ocean and the ship, the storm and the stormy petrel. 
But we, the Realist would say, mean business with our Group 
Person, and severe legal logic. We take him into the law courts 
and markets and say that he stands the wear and tear of forensic 
and commercial life. If we see him as the State in an exalted 
sphere where his form might be mistaken for a cloud of rhetoric or 
mysticism, we see him also in humble quarters, and there we can 
apprehend and examine and even vivisect him. For example, we 
are obliged to ask precise questions concerning the inferior limit of 
group-life. Where does it disappear? That  is no easy question, 
for the German Partnership goes near to disengaging a group-will 
from the several wills of the several partners ; but on the whole we 
hold, and can give detailed reasons for holding, that in this quarter 
the line falls between our partnership and our joint-stock company. 

By those who have neither leisure nor inclination to understand 
competing theories of German partnerships, German companies 
and German communes, it may none the less be allowed that 
theories of the State and theories of the Corporation must be 
closely connected. The  individualism which dissolves the com- 
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pany into its component shareholders is not likely to stop at  that 
exploit, and the State's possession of a real will is insecure if no 
other groups may have wills of their own. Hence the value of a 
theory which a t  all events endeavours to cover the whole ground. 
T~ say more would be to say much more ; and enough, it is hoped, 
has been said to enable a reader of the following pages to under- 
stand the place that they hold in an historical and doctrinal 
exposition of 'German Fellowship Right.' We have, it must be 
supposed, made a brief survey of the history from first to  last of 
German groups ; then we have turned back to explore the thoughts 
that were implicit in the Group Law of medieval Germany ; then, 
having reached the eve of the Reception, we have investigated the 
genesis and adventures of that learned theory of Corporations 
which is about to cross the Alps; we have been among Greek 
philo~ophers, Roman lawyers, Christian fathers, and have spent a 
long time in Italy with the canonists and legists. We are now on 
the point of returning to the Germany of the sixteenth century to 
watch the Reception of this theory and the good and ill that 
follow, when Dr  Gierke interpolates the following brief, but surely 
valuable, account of the political (or rather 'publicistic') theories 
of the Middle Age: theories which, as he remarks, have numerous 
points of contact with the main theme of his book. 

The reader need not fear that he will here encounter much that 
he could call technical jurisprudence. Indeed so much as has been 
said in this Introduction touching Corporation Law and German 
Fellowships has been intended to explain rather the context than 
the text of an excerpted chapter. I t  will be seen, however, that 
while Dr Gierke is careful of those matters to which any historian 

of political theory would attend-for instance, the growth of 
definitely monarchical and definitely democratic doctrines-an 

acute accent, which some English readers might not have an- 
ticipated, falls upon the manner in which States, rulers and peoples 
were conceived or pictured when theorists made them the 'subjects' 
of powers, rights and duties. The failure of medieval theorists to 
grasp the personality of the State appears as a central defect 

whence in later times evil conseqhences are likely to issue. I t  will 
be seen that the stream of political theory when it debouches from 
the defile of the Middle Age into the sun-lit plain is flowing in a 
direction which, albeit destined and explicable, is not regarded by 
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our author as ultimate. However much the river may be gaining 
in strength and depth and lucidity as it sweeps onwards towards 
the Leviathan and the Contrat Social, its fated course runs for 
some centuries away from organization and towards mechanical 
construction, away from biology and towards dynamics, away from 
corporateness and towards contractual obligation, away (it may be 
added) from Germanic lands and towards the Eternal City. I t  
will be gathered also that the set of thoughts about Law and 
Sovereignty into which Englishmen were lectured by John Austin 
appears to Dr Gierke as a past stage. For him Sovereignty is an 
attribute, not of some part of the State, but of the Gesa~nnz@erson, 
the whole organized community. For him it is as impossible to 
make the State logically prior t o  Law (Recht) as to make Law 
logically prior to the State, since each exists in, for and by the 
other. Of these doctrines nothing must here be said, only let us 
remember that if the Rechtsstaatsidee, much discussed in Germany, 
seems to us  unfamiliar and obscure, that may be because we have 
no practical experience of a Polizeistaat or Beanzte7zstaat. Some 
friendly critics would say that in the past we could afford to accept 
speciously logical but brittle theories because we knew that they 
would never be subjected to serious strains. Some would warn us 
that in the future the less we say about a supralegal, suprajural 
plenitude of power concentrated in a single point a t  Westminster- 
concentrated in one single organ of an increasingly complex 
commonwealth-the better for that commonwealth may be the 
days that are coming. 

The task of translating into English the work of a German 
lawyer can never be perfectly straightforward. T o  take the most 
obvious instance, his Recht is never quite our Right or quite our 
Law. I have tried to avoid terms which are not current in 
England. For this reason I have often written political when I 
would gladly have written publicistic. On the other hand I could 
not represent our author's theory without using the term SuFect in 
the manner in which it is used by German jurists and publicists1. 
For nature-right& an apology may be due, but there was a pressing 

See above p. xx., note I. 
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need for some such adjective. A doctrine may be natzrrrechtIich, 
though it is not a doctrine of Natural Law nor even a doctrine 
about Natural Law, and a long periphrasis would probably say 
more or less than Dr Gierke intended1. I t  will be seen that in his 
historical scheme a large part is played by the contrast between 
genuinely medieval thought and ' antique-modern ' ideas. These 
are ideas which proceeding from Classical Antiquity are be- 
coming modern in their transit through the Middle Ages, but not 
without entering into combination with medieval elements. I 
could call them by no other name than that which Dr Gierke has 
given to them: they must be 'antique-modern.' I would not if I 
could induce the reader to forget that he has before him the work 
not only of a German jurist but of a leader among Germanists. 

Some of the treatises to which Dr Gierke refers in his notes 
have been re-edited since his book was published (1881). The main 
event of this kind is, so I believe, the publication in the Monu- 
menta Germaniae of the numerous pamphlets which were evoked 
by the struggle over the Investitures and which set before us the 
papal and imperial theories of Public Law in the first stage of their 
formation? I have thought it best to repeat Dr Gierke's references 
as I found them and not to attempt the perilous task of substituting 
others. Among the new materials is the highly interesting and 
astonishingly anti-papal treatise of an anonymous canon of York, 
apparently of Norman birth, who about the year 1100 was warmly 
taking our king's side in the dispute about Investitures and was 
writing sentences that Marsiglio and Wyclif would not have dis- 
owned. But of him we may read in Bohmer's valuable and easily 
accessible history of Church and State in England and Normandy3. 
A few notes about some English publicists I might have been 
tempted to add, had I not made this translation in a land where 

' When, for example, Dr Brunner (v. Holtzendorff, EncyklopIdie, ed. 5 ,  p. 347) 
mentioned 'die naturrechtlichen Theorien Benthams und Austins iiber den radikalen 
Beruf des Gesetzgebers' he was not accusing Bentham and Austin of believing in what 
they would have consented to call Natural Law. Austin's projected science of General 
Jurisprudence which was to bring to light 'necessary' principles (p. 1108) would 
apparently have been very like a system of Na?urrecht. 

Libelli de lite imperatorum et pontificum, 3 vols., 1891-2-7. See Fisher, The 
Medieval Empire, 11. 57. 

a Bohmer, Icirche und Staat in England und in der Normandie, Leipzig, 1899, 
P '77 ff. 
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books of any kind are very rare. Some references to Richard Fitz 
Ralph, to the Song of Lewes, to Sir John Fortescue and the 
English law-books might have been inserted. But the works of 
Mr Poole1, Mr Kingsfords and Mr Plummer3 are likely to be in 
the hands of every English student of medieval politics; to John of 
Salisbury and William of Ockham-who belong rather - to the 
World-State than to England-Dr Gierke seems to have done 
ample justice; I know of little, if anything, that would tend to 
impair the validity of his generalizations4; and my endeavour has 
been to obtain for him the hearing to which he is justly entitled. 
I hope that I may induce some students of medieval and modern 
history, law and political theory to make themselves acquainted 
with his books5. 

A large part of the treatise of Fitz Ralph (Armachanus) is to be found in Mr R. L. 
Poole's edition of Joh. Wycliffe, De dominio divino, IVyclif Society, 1890. See also 
MI Poole's Illustrations of the History of Medieval Thought, 1884. 

Kingsford, The Song of Lewes, 1890. 
"lummer, Fortescue's Governance of England, 188 5.  An English reader will 

hardly need to be told that Dr  Creighton's History of the Papacy will introduce him to 
the practical aims and projects of some of the medieval publicists. hlr Jenks's Law 
and Politics in the Middle Ages (1898) will also deserve his attention. 

In  England the idea of a World-State which is governed by the Emperor appears 
chiefly in the much modified form of a notion that somehow or another the king of 
England either is an Emperor or will do instead of an Emperor. Henry I. was 
Gloriosus Caesar Henricus: Leg. Hen. Prim. pref. Bracton, f. 5 b ;  Bracton and 
Azo (Seld. Soc.), p. 57. Rishanger, Chron. et Ann. (Rolls Ser.), p. 255 : Speech of the 
bishop of Byblos : dominus Rex hic censetur imperator. Rot. Parl. 111. 343 : Richard 11. 
is 'entier Emperour de son Roialme.' On the other side stands that strange book the 
Mirror of Justices (Seld. Soc.), pp. xxxiv., 195. 

Dr Gierke's notes are foot-notes. I thought that I should consult the tastes of 
English readers by placing them at the end of the book. The marginal catch-words are 
mine, but the summary of the argument is Dr  Gierke's. I owe my thanks for many 
valuable suggestions to Mr J. N. Figgis whose essays on the Divine Right of Kings 
(1896) and on Politics at the Council of Constance (Trans. Roy. Hist. Soc. N. S. XIII. 
103) will be known to students. Last year, being sent from England, I was encouraged 
to undertake this translation by Professor Henry Sidgwick. What encouragement was 
like when it came from him his pupils are now sorrowfully reinembering. 



ANALYTICAL SUMMARY. 

I .  The Evolution of Politzcal Theory. 

Developmeilt of a Political Theory (p. I). It becomes a Philosophy 
of State and Law (I). Cooperation of the various Sciences (I). Unity 
and generality of the doctrine beneath all controversies (2). Combination 
into a system of elements which came from various quarters (2). The 
various methods mutually complete each other (3). Theologico-philo- 
sophical Speculation, political pamphleteering, and professional Juris- 
prudence (3). The Medieval Theory of State and Society is a stream 
which flows in a single bed (3). Relation of Medieval to Antique-Modern 
Thought (3). The system of the hledieval Spirit (4). Reception of the 
antique ideas of State and Law (4). Genesis of the specifically modern 
ideas (4). Growth of an antique-modern kernel in the shell of the 
medieval system (4). Stages in the work of dissolution and reconstruc- 
tion (5). Relation of Political Theory to the Romano-Canonical Theory 
of Corporations (6). 

I I .  Macrocos~n and Microcosm. 

The Political Thought of the Middle Age starts from the Whole but 
attributes intrinsic value to every partial whole down to the individual (7). 
Hence its theocratic and spiritualistic traits (7). Idea of the divinely- 
willed Harmony of the Universe (7). The Universe as Macrocosm and 
every partial whole as Microcosm (8). The first principles of the Doctrine 
of Human Society must be borrowed from the idea of the divinely- 
organized Universe (8). 

111. Unity i7z Church and State. 

The Principle of Unity (9). I t  is the constitutive principle of the 
Universe (9). Therefore it must be valid in every Partial Whole (9). 
Unitv as the source and goal of Plurality (9). The Ordinatio ad anurn 
an all-pervading principle (9). Application thereof to Human Society (9). 
Wide1 .and narrower social units (10). 
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The postulate of an external unity of All Mankind (10). Mankind 

as a n1 tical body, EccZesia universaiis, Respl6Zica gene~is huinani ( I  0). 
~l~~ divinely appointed severance of this body into two Orders of Idife, 

the Spiritual and the Temporal (10). Each of these Orders a separate 

external realm ( I  I ) .  
This dualism cannot be final, but n1~1st find recon 

ciliation in some higher unity (1 1). 
The clerical party sees the solution in the Sovereignty of the Spiritual 

Power (1 1). The Principle of Unity is the philosophic foundation of the 
hierarchical theory which is developed from the time of Gregory VII. 

(Ir).  The Church is the true Cosmopolis (11). The Pope is 

its earthly Head (12). The divinely appointed separation of the two 

Powers extends only to their use (12). The Temporal Power possesses 

a divine sanction and mandate only through the mediation of the Church 

(12). Unholy origin of the State (12). I t  needs hallowing by ecclesi- 

astical authority (13). ' Institutio ' of the Realm by the Priesthood (13) 

The Tenlporal Order remains a subservient part of the Ecclesiastical Order 
and a means for ecclesiastical ends (13). Leges and Canones (13). Duty 
of obeying the Church (13). Worldly Rulership as ecclesiastical office (13). 
Papal claims to Overlordship above the Emperor and other independent 
wielders of worldly power (13). The Theory of the Two Swords (13) 
The Pope has utruf?zqz~e gZadiunz but demises the use of the Temporal 
Sword (14). Application of the feudal idea (14). The Temporal Sword 

to be wielded in the service and at the instance of the Church (14). The 

Pope's right of supervision by virtue of the Spiritual Sword (14). Right 

and duty of the Pope in certain cases to make a direct use of the Temporal 
Sword (14). Translati0 iqberii (14). Institution of Emperors and 
Kings (14). Guardianship of the Renlm when it is vacant or the Ruler is 
neglectful (15). Jurisdiction over Emperors and Kings, Protection of 
Peoples against Tyranny, Deposition of Rulers and Liberation of Subjects 
(15). All these claims are the direct outcome of ius divinum (15). 
Positive Law cannot derogate from them (15). 

The cllanlpions of the State but very rarely deduce a Sovereignty of 
State over Church from the Principle of Unity (16). Reminiscences of 
an older condition of affairs (16). Ockham (16). Marsilius of Padua(16). 
In  general the doctrine of two co-ordinate Powers each with a divinely 
appointed spllere is maintained (16). Battle for the independence of 
Temporal Law (16). And for the maxim Imperiam inznzetlinte a Deo (17). 
Particular claims of the Church Party resisted (17). Concession of an 
equal Sovereignty and Independence to the Spiritual Sword (17). Superior 
rank allowed to the Church (17). Twofold attempt to resolve the duality 
in a higher unity (17). Christ's invisible Headship a sufficient present- 
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merit of Unity (17). An internal Unity of the two Orders of Life 
resulting from their intimate connexion and mutual support (17). Re- 
ciprocal completion of the two Powers in the production of a single 
Life (17). Curious theory of a law of necessity permitting one of the two 
powers to assume functions that are not its own (18). 

The Principle of Unity within Church and State respectively (18). In  
the Church (18). The Church as a single visible Polity (19). Reaction 
against the tendency to make a State of the Church (19). Unity in the 
Temporal Sphere (19). Necessity and divine origin of the World-State (19). 

The imperium mundi of the Romano-German Emperor (20). Controversy 
as to possible exemptions from the Empire (20). Universality of the 
Empire denied in principle (20). 

The visible Unity postulated in Church and State does not extend 
beyond those matters which lie within the purpose that is common to 
All Mankind (20). Organically Articulated Structure of Human Society 
(21). The units that mediate between the Community of Mankind and 
the Individual (21). Attempt to establish general schemes of these inter- 
mediate units : village, city, kingdom etc. (21). Appearance of a 
centralizing tendency in Church and State which is opposed to this federal- 
istic system (21). 

IV. The Idea of Organization. 

Comparison of Mankind and every smaller group to a body informed 
by a soul (22). Mankind as a Corpus Mysticam (22). Heads of this 
Body (22). Church and State as soul and body (22). Inferences drawn 
from this picture resisted (23). Nicholas of Cues on the Body of Mankind 
(23). The ecclesiastical or temporal group as a Corpus nysticum (24). 
The Corpus morale etpoZiticu;rit of Engelbert of Volkersdorf (24). 

The comparison descending to particulars (24). Anthropomorphic 
conceits of John of Salisbury (24). Of Aquinas and others in relation 
to the Church (25). Ptolemy of Lucca (25). Aegidius Colonna (25). 
Engelbert of Volkersdorf (26). Marsilius of Padua (26). Ockham (27). 
Later writers (27). Nicholas of Cues (27). 

Derivation of other ideas from the fundamental idea of the Social 
Organism (27). Idea of Membership (27). Differentiation and grouping 
of members (28). Idea of Mediate Articulation (28). Idea of Organiza- 
tion (28). Idea of Function (28). Idea of an Organ (28). Idea of the 

governing part as the Living Principle (28). Idea of the natural growth of 
social bodies is suppressed by the idea of Creation (29). 

M. 
d 
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As in Antiquity, so in the Middle Age, the idea of Organization fails to 
issue in the legal concept of the Personality of the unified Whole (29). 
Just for this reason it can conceal, but cannot hinder, the progress of 
the atomistic and mechanical mode of constructing the State (30). 

V. The Idea o f  Monarchy. 

~ o d  as Monarch of the Universe and therefore of the spiritual and 
temporal Colnmunity of Mankind (30). AS an Institution, all Rulership 
proceeds from God (30). But from Him proceed also the office and 
mandate of every particular wielder of earthly power (31). All power 
immediately or mediately demised by God (31). Since every Partial 
Whole should be like the Universal Whole, a monarchical constitution of 
Church and State seems self-evident (31). The medieval Publicist's 
preference for Monarchy (31). Divine institution of Monarchy in the 
~ h u r d h  (32). Divine institution of Monarchy in the Empire (32). I n  
every smaller body Monarchy is normal (32). Dissolution of these 
thoughts under the influence of Antiquity (32). Relative rightfulness of 
Republican Constitutions (32). Attacks on the divine origin of Monarchy 
in Church and State (33). Preference for Republics among the Humanists 
(33). Rejection of inferences favourable to Monarchy that are drawn 
from the Principle of Unity (33). 

The Doctrine of the Monarch's position (33). The genuinely 
Medieval Doctrine, in which the Germanic idea of Lordship lives on but 
is deepened by Christianity, sees in every Lordship an Office proceeding 
from God (33). Exaltation of the Ruler's person (33). But energetic 
development of the official character of Rulership (34). Reciprocal Rights 
and Duties of Ruler and Community (34). All duty of obedience con- 
ditioned by the rightfulness of the command (35). The Doctrine of 
Active Resistance (35). Development of the idea of the Ruler's 
Sovereignty beside that of the Ruler's Office (35). The plenitude potestatis 
of the Pope (36). Struggle between this notion and that of patestas 
limii'ata (36). The plenitude potestatis of the Emperor (36). Opposition 
(36)- Starting points of a doctrine limiting monarchical rights (37). 

VI. The Idea o f  Popular  Sovertzgtzty. 

The medieval notion of the active and aboriginal Rights of the 
Community (37). Conflict over the quality and scope of these Rights (37). 
Original influence of the Germanic idea of Fellowship (37). Transmuta- 
tion under the influence of antique elements (37). Issue in the direction 

of popular Sovereignty (38). Combinations of People's Sovereignty with 

Ruler's Sovereignty (38). 
I. In  the Temporal Sphere : Rights of the Community (38). The 

people's Will the source of Lordship (38). Doctrine of the State of 

Nature (38). Appeal to the Corpus Iuris Civilis to prove that the highest 
earthly power proceeds from the Will of the People (39). Legal origin 
of all subjection in the voluntary and contractual submission of the Com- 

munity (39). Escheat of the Imperium to the People (40). Claims of 
the Roman townsfolk (41). Rejection of those claims by Leopold of 

Bebenburg (41). Cooperation of the People in the transfer of the Empire 
from the Greeks to the Germans (41). Guardianship of the vacant Empire 

(42). Right of the People to choose its Head (42). The pure Elective 
Principle preferable to the institution of Hereditary Dignities (42). Legal 
foundation and legal nature of the electoral rights of the Prince 
Electors (42). 

Rights of the Community as against a legitimately instituted Ruler (43). 
Controversy among the Glossators as to the significance of the translatio 
impe~i i  by the populus to the princefs (43). Theory of an out-and-out 
conveyance (43). Theory of a mere concessio (43). Extension of this 
controversy to the general case of Prince and People (43). 

The champions of Ruler's Sovereignty (43). Derivation of Absolute 
Monarchy from an Abdication of the Community (43). But even on this 
side a continuing right of the People as against the Ruler is conceded (44). 
Contractual relationship between Ruler and People (44). A right of 
active participation in the life of the State conceded to the People (44). 
Acts prejudicial to the Community's Rights require the consent of the 
Community (44). Cooperanon of the People in Legislation and Govern- 
ment (44). Deposition of the Ruler in a case of necessity (45). 

The champions of an intermediate theory (45). Limited Monarchy (45). 
The Mixed Constitution (45). 

The champions of the People's Sovereignty (45). They also maintain 
a contractual relationship between People and Ruler and so concede an 

right of ruling to the Ruler (45). But they declare the 
People to be the true Sovereign : ' populus maior principe ' (45). Conse- 
quences touching Legislative Power (45). Deposition and punish~nent of 
the Ruler who neglects his duties (46). Popular Sovereignty in Leopold 
of Bebenburg (46). The system of Marsilius of Padua (46). The system 

Nicholas of Cues (47). Similar doctrines in cent, xv. (48). 
2. Development of analogous thoughts about the Church and their 

significance in ~olitical theory (49). Survival of the idea of a right of 
the ecclesiastical Community even within the Doctrine of an Absolute 
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papal Monarchy (49). Superiority of Council over Pope in matters of 

faith (so). Extension of this Superiority to other matters (50). Bolder 
doctrines after the beginning of cent. xiv. (5 I). Transfer to the eccle- 

siastical sphere of the idea of Popular Sovereignty (51). John of Paris (51). 
Marsilius (51). Ockham (52). The writers of the Conciliar Age (52). 
The system of Conciliar Sovereignty in d'Ailly, Gerson, Zabarella, Andreas 
Randuf, Dietrich of Nienl and their contemporaries (52). The 'Subject' 
of Ecclesiastical Power (52). Rights of the Council over the Pope (53). 
Idea of the Mixed Constitution in the Church (53). Its relation to the 
idea of Monarchy in the Church (54). Nicholas of Cues and the principle 
of the Sovereignty of the Community (54). Gregory of Heimburg (57) 
The Canonists (57). Antonius Rosellus (57). Beginning of the scientific 
reaction in favour of the Papacy with a general negation of Popular 
Sovereignty (5 7). Torquemada (57). 

The Conciliar Movement d3es not call in question the exclusive right 
of th"e1ergy in the Church (57). At the most it admits a subordinate 
participation on the part of the Temporal Magistrate (57). Even when 
the Church is regarded as a Fellowship of the Faithful this does not 
concede active rights to the Laity (58). Still even in the Middle Age 
there are precursors of the Reformers' ideas of the Universal Priesthood 
and of the rights of the Christian commune (58). But even the medieval 
theories of this tendency are apt to issue in an introduction of the 
Temporal Magistrate into the Church (58). Marsilius on the rights of the 
Laity (58). Ockham on the rights of the Laity (59). 

VII. The Idea of Represetztation. 

The representative character of the Monarch (61). Pope and 
Church (62). Kaiser and Reich (62). Perception and theoretical formu- 
lation of the contrast between the private and public capacities of the 
Monarch, between his private property and State property, between acts 
of the Man and acts of the Ruler (63). Relation of the People as a whole 
to the Body of the People (63). Rights of the People to be exercised 
by the People collectively, not distributively (63). Requirement of a con- 
stitutional Assembly (63). Application of the Doctrine of Corporate 
Resolutions (64). T o  the Council (64). To  Temporal Assemblies (64). 
Extension to Nations of the Doctrine of Corporate Delict (64). Exercise 
of the Rights of the People by Representative Assemblies (64). Repre- 
sentative functions of the Council (64). Their scope (65). Their 
foundation in Election (66). Representation of the People in the 
State (66). Parliamentary system of Nicholas of Cues (66). Marsilius 
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reserves the exercise of true rights of Sovereignty for a primary Assembly 
(66). Limited representative functions of collegiate bodies (66). Leopold 
of Bebenburg on the Prince Electors (66). The Cardinals (66). Be- 
ginnings of the doctrine that the Representatives of the People act repre- 
sentatively when, and only when, they act as a Corporate Whole (67). 

V I I I .  The Idea of Personality. 

Personality of Church and State (67). The idea does not receive at 
the hands of the Publicists the development that might have been ex- 
pected (68). The professional Jurists work with this idea, but employ 
only a 'fictitious' personality developed within the province of Private 
Law (68). Hence a tendency which increasingly prevails until our own 
day (68). Church and State as juristic persons for the Jurists (69). 
Baldus on the State's Personality (69). No application of the notion of 
Personality by the Publicists when they discuss the 'Subject' in which 
State-Power resides (70). Disruption of the State-Person into two 
' Subjects ' embodied respectively in Ruler and People (70). The Ruler's 
Personality (7 I). The Community as a ' Subject ' of rights and duties (71). 
The concept of the People tends to take the 'individual-collective' 
shape (72). I n  the Church (72). In  the State (72). Influence of this 
on the theory of Representation (72). Germs of the later theories of 
Natural Right (73). 

IX. The  Relation of the State to L a w ,  

The ancient Germanic conception of a Reign of Law yields before the 
influence of Antiquity (73). The Idea of the State becomes independent 
of the Idea of Law (73). Howbeit, genuinely Medieval Thought holds 
fast the independence of the Idea of Law (74). Solution of the problem 
by a distinction between Positive and Natural Law (74). 

The Medieval Doctrine of Natural Larv (74). The lex naturalis before 
and above all earthly power (75). The ius naturnle strictly so called (75). 
The ius divinum (75). The ius gentiz~m (76). Limitation of the 
principle (76). 

The Medieval Doctrine of Positive Law (76). The ius civile as 
product, instrument and sphere of human power (77). Exaltation of the 
Ruler above the Law (77). Resistance to this on the part of the advocates 
of the People's Sovereignty (78). But they contend for a Popular Assembly 
which is similarly before and above all Positive Law (78). 

Application of these principles to the Rights given respectively by the 
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two kinds of Law (78). Rights derived from Positive Law are subjected 
to the free disposal of the Sovereign (79). The conflict between Martinus 

and Bulgarus (79). The Right of Expropriation as a right of Sovereignty 
(79). Establishment of limitations to this Right (79). Requirement of 
justa causa (80). Compensation for the expropriated (80). Acquired 
Rights protected only in so far as they are grounded on Natural Law (80). 
The scheme of Property Law proceeds from the ius gentium (80). The 
binding force of Contracts derived from the ius nakrae (80). A ius 
mere positivu?iz is not protected against the Sovereign (81). Revocation 
of privileges (81). 

Absolute validity of Rights and Duties which flow immediately from 
the Law of Nature (81). They need no 'title ' and cannot be displaced 
by any 'title' (81). Innate and indestructible Rights of the Individual (81). 
Original and essential Rights of Superiority residing in the Whole Com- 
munity (82). Development of a Doctrine of a State-Power one and 
indivisible involved in the very idea of the State (82). Completion of 
the idea of Sovereignty (83). Inalienable Rights of the Crown (83). 
Inalienable Rights of the People (83). Distinction between Rights of 
Sovereignty and Fiscal Rights (83). Sharp severance of Public and 
Private Right (83). 

Medieval Doctrine as to the effect of Acts of State which transcend 
the limits of State-Power (84). Genuinely medieval doctrine holds such 
acts to be formally null and void (84) Consequences (84). A modern 
tendency appears which will make the Sovereign formally omnipotent in 
the sphere of Law (84). Consequences (85). Still there is life in the 
notion that the limits set to State-Power by Natural Law are truly legal 
limits (85). Consequences (85). Beginnings of a contrary doctrine (86). 
Machiavelli (86). Politics and Natural Law in later times (86). 

X. The Begirznings of  the A!fodef,n State. 

The modern elements in medieval doctrine (87). Preparation for the 
' nature-rightly ' construction of Society (87). Absolutis~n and Indi- 
vidualism (87). 

Theories touching the Origin and Legal Foundation of the State (88). 
Transition from the State of Nature to Civil Society (88). The Contract 
of Subjection (88). How arises that Society which erects a State? (88). 
The Theory of a Social Contract (89). The aim and object of the 
State (go). Its rights are measured by its aim and object (91). Demand 
that Public Law be brought into accord with the Principles of Reason (92). 
The cry for Reformation (92). 

The fundamental notions of Public Law (92). The Idea of 
Sovereignty (93). Formulation thereof in the Middle Age (93). But 
not then exalted to its modern height (93). Still it necessarily induces 
a concentration of all State Power at  a single point (94). The concen- 
trated State Power begins to claim an equal and equally immediate 
control over all individuals (94). Tendency towards a dissolution of all 
intermediate Communities (94). Development of the notion of the State 
as The (exclusive) Community (94). 

Reservation of equal or superior rights of the Church (94). But 
already Medieval Theory is preparing an absorption of Church in 
State (94). The Church is pure State Institution for Marsilius of 
Padua (95). Particular consequences of the same principle drawn by 
other writers (95). 

The Medieval Idea of the Empire shattered by the Modern Idea of the 
State (95). Reception of the Aristotelian definition of the State (96). 
Inconsequence of Philosophers who adopt it (96). Inconsequence of 
Jurists (96). Gradual emergence in philosophic doctrine of the State's 
exclusive character (97). Aid derived from the legist's concept of an 
uniz,ersitas sujeriorem non recognoscens (97). External Sovereignty becomes 
the characteristic mark of the State (97). Above there is no room for 
a World-State and below there are only communes and corporations (97). 

The concentration of all State Life at a single point did not necessarily 
imply a concentration at that point of all Communal Life (97). Idea 
of the Organic Articulation of Communities within the State (98). Still 
on the whole, even in the Middle Age, the prevailing tendency of Theory 
is towards such an exaltation of the State's Sovereignty as would make the 
State the only representative of Communal Life (98). I n  this direction 
Philosophy precedes Jurisprudence with giant strides (98). Theoretic 
dissolution of the independent lordship-rights of Germanic origin (99). 
Treatment by Philosophy of Germanic fellowship-rights (99). Natural Law 
outlaws the Corporation (100). 
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1159, p. 385 sq. ; for the latter the edition used was Polycraticus 
sive de nugis curialium et vestigiis philosophorum libri octo, Lugd. 
Bat. 1639. 

Frederick I. (reign. I I 5 2-1 I go). Laws and Proclamations in 
Monumenta Germaniae, Leges II., p. 89 sq. and Boehmer, Regesta 
Imperii; Infor~nation in Wibald and Otto of Freisingen. 

Wibald of Stablo and Corvey. Epistolae; in Jafft5, Monumenta Cor- 
beiensia, Berol. 1864. 

Writings of the Arnoldists, 1152, in Wibald's Book of Concepta, in 
Jaffe', 1. c. 

Otto Frisingensis (b. not before I I I I, d. I 158). Chronicon j com- 
posed between I 143-6 ; in Monumenta Germaniae, Scriptores, xx., 
p. 131 sq.-Gesta Friderici (to 1156) with the continuation by 
Ragewin (to I 160) ib., p. 35 I sq. 

Alexander 111. (pope I 159-1 181). Opera ; in Migne, 1. c., Tom. 
200. 

Petrus Blesensis (d. 1200). Opera omnia; in Migne, 1. c., Tom. 207. 
Petrus Blesensis iunior (nephew of the above). Opusculum de dis- 

til~ctionibus sive Specillum iuris canonici, ed. Keimarus, Berol. 
1837 ; written about 1180. 

Innocent 111. (pope I 198-1216). Opera; in Migne, 1. c., Tom. 
214-7 ; therein the collection of his letters (vols. 214-6) and the 
Registrum super negotiis Romani Imperii (vol. 216, p. 995 sq.). 

Philip of Swabia (11~8-1208) and Otto IV. (1198-1218) in Monu- 
menta Germaniae, Leges II., p. 201 sq. 
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32. Frederick 11. (1211-IZ~O), in Monumenta Germaniae, Leges II., 

p. 2 23 sq. ; in P. Huillard-BrCholles, Historia diplomatica 
Friderici II., Paris, 1859 sq. ; and in Petrus de Vineis. 

33. Petrus de Vineis (Chancellor of Frederick 11.). Epistolae ; Basil, 

1566, Compare P. Huillard-BrCholles, Vie et correspondance 
de Pierre de la Vigne, Paris, 1865. 

34. Eike von Repgow in the Sachsenspiegel (between 1224 and 1235), 
ed. Homeyer, 3rd ed. 1861. 

35. German Poets of the time of the Hohenstaufen; the passages 
collected by Hofler, Kaiserthum u. Papstthum, Prag, 1862, p. 
105 ff. 

36. Gregory IX. (pope 1227-1243). Decretals in the Corpus iuris 
canonici; and Letters in Raynald, Annal. eccl., vol. XIII. 

37. Innocent IV. (pope 1243-1254). Decretals in the Corpus iuris 
canonici; and Letters in Raynald, 1. c. 

38. Alexander Halensis (d. I 245). Summa theologica ; Col. 162 2. 

39. S. Thomas Aquinas (d. I 274). Opera omnia ; ed. Antverp. 161 2 and 
Parm. 185z-72.-Summa Theologiae; ed. Migne, Paris, 1864; 
ed. Antv. vols. x.-XII. ; ed. Parm. vols. I.-IV.-Summa deveritate 
fidei contra gentiles; ed. Uccellius, Roinae, 1878 ; ed. Antv. vol. IX.; 

ed. Parm. vol. v.-In quattuor libros Sententiarum magistri Petri 
Lombardi Comment.; ed. Antv. vols. VI.-VII.; ed. Parm. vols. 
VI.-VII.-Quaestiones disputatae and Quodlibetanae s. Placita; 
ed. Antv. vol. VIII. ; ed. Parm. vols. v111.-IX.-Expositio on the 
Psalms; ed. Antv. vol. x111.-Coninientarius in Epistolas omnes 
Pauli; ed. Ant. XVI.-Commentary on the Ethics of Aristotle; 
ed. Antv. vol. v. ; ed. Parm. vol. xx1.-Commentary on the Politics 
of Aristotle; ed. Antv. vol. v. ; ed. Parm. vol. XXI., p. 366 sq. 
(our citation of pages refers to this edition).-Opuscula omnia 
theologica et moralia, Paris, 1656 ; in ed. Antv. vol. XVII.; ed. 
Parm. vols. xv.-XVI.-In particular, Opusc. I contra errores 
Graecorum.-Opusc. 34, p. 534 sq. (or Opusc. 19) contra im- 
pugnantes religionem.-Opusc. .40, p. 843 sq. (or O~LISC. 2 I )  de 
regimine Iudaeorum ad Ducissam Brabantiae.-Opusc. 39, p. 
764 sq. (in ed. Antv. Opusc. 39, f. 16oV0, in ed. Parm. vol. XVI., 

p. 224 sq.) de regimine principum ad regem Cypri; unfinished, 
since only lib. 1. and lib. 11. c. 1-4 come from him, and the 
continuation is by Ptolomaeus of Lucca.-See Baumann, die 

- - - - -  

Staatslehre des h. Thomas v. Aquino, Leipz. 1873. Nic. Thoemes, 
Commentatio literaria et critica de S. Thomae Aquinatis operibus 
ad ecclesiasticum, politicum, socialem statum 'reipublicae Chris- 
tianae ' pertinentibus deque eius doctrinae fundamentis atque prae- 
ceptis, Berol. I 8 74. 

Vincentius Bellovacensis (d. I 274 or 1264). Speculum doctrinale, 
lib. v11.-XI. ; ed. Duaci, 1624. 

Schwabenspiegel (about I 27 5)) ed. Lassberg, I 840. 
Jordanus of Osnabriick, De praerogativa Romani imperii; written 

about 1281, probably in 1285; ed. by Waitz in the Abhandlungen 
der kon. Gesellschaft der Wiss. zu Gottingen, vol. 14, p. 43 ff. 

Aegidius Romanus Colonna (I 247-13 15). De regimine principum 
libri 111.; written after 1280; ed. per Simon. Bevilaquam, Venet. 
1498.-De potestate ecclesiastica libri tres, from the description 
and analysis of its contents by F. X. Kraus, Oesterr. Vierteljahrs- 
schrift fiir kathol. Theol., vol. I. (Wien, 1862)) p. 11 ff. 

Engelbert of Volkersdorf, Abbot of Admont (I 250-13 I I). De 
regimine principum; written in all probability after 1290; ed. 
Jo. Georg. Theophil. Huffnagl, Ratisbonae, s. a.-De ortu, pro- 
gressu et fine Romani imperii liber; probably between 1307 and 
1310; ed. Basil. 1553. 

Ptoloinaeus of Lucca. De regimine principum; written after 1298; 
as a continuation of Thomas Aquinas, De regimine principurn. 

Dante Alighieri (1265-1321). De Monarchia libri tres ; written 
about 1300 (according to JVitte 12g6-12gg, according to Wegele 
not until 1311-1313); ed. altera per Carolum Witte, Vindobonae, 

1874. 
Boniface VIII. (pope 1294-1303). Decretals in the Corpus iuris 

canonici and letters in Raynald, 1. c. vol. XIV. 

Rudolf I. (1273-IZ~I), Adolf (1292-1298) and Albert I. (1298- 
1308) in hlonumenta Germaniae, Leges II., pp. 382 sq., 459 sq., 
466 sq. 

Johannes Parisiensis (d. 1306). Tractatus de regia potestate et papali; 
written about 1303 ; ed. in Schard, 1. c. pp. 142-224; in Goldast, 
1. c. II., p. 108 sq. 

Disputatio inter militem et clericum super potestate praelatis ecclesiae 
atque principibus terrarum commissa ; written about 1303, perhaps 
by Peter Dubois ; ed. in Schard, 1. c. pp. 677 -687, Goldast, 1. c. 
I. 13 sq. 

e 2 
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Clement V. (pope 1305-1314), in Corpus iur. can. and in Raynald, 
1. c. vol. xv. 

Henry VII. (1308-1 3 I 3), in Monuments Germaniae, Leges II., 

p 490 sq. 
Guilelmus Durantis iunior (d. 1328). Tractatus de mod0 celebrandi 

concilii et corruptelis in ecclesia reformandis; written between 
1308 and 1311 ; in Tractatus universi iuris, Venet. 1584, XIII. I, 

p. I54 sq. 
Landulfus de Colonna. De translatione imperii; written 13 10-1320; 

ed. Schard, 1. c. pp. 284-297, Goldast, 1. c. 11. 88 sq. 
Lewis the Bavarian (1314-1348), in Boehmer, Regesta Imperii. 
John XXII. (pope 1316-1334), in Corpus iur. can. and in Raynald, 

1. c. 
Marsilius Patavinus of Maynardina (d. after 1342). Defensor pacis ; 

composed between 1324 and 1326 with the help of John of 
' Jandun ; ed. s. 1. 1622 ; also in Goldast, 11. 154-308.-Tractatus 

de translatione imperii; written in 1325 or 1326; in Schard, 1. c. 
pp. 224-237, Goldast, 11. 147-153. 

Augustinus Triumphus de Ancona (1243-1328). Summa de potestate 
ecclesiastica; written after 1324 (according to Riezler, but according 
to Friedberg about 1320) ; ed. Romae, 1583. 

Petrus Paludanus (Patriarch of Jerusalem). De causa immediata 
ecclesiasticae potestatis; written about 1329; from citations in 
Raynald, 1. c. ann. 1328, nr. 30-32 (vol. XV., p. 346 sq.) and 
Bellarmin, De scriptoribus ecclesiasticis, p. 271. 

Peter Bertrand (Bishop of Autun, afterwatds Cardinal). De iuris- 
dictione ecclesiastica et politics; written 1329; ed. Goldast, 1. c. 
11. 1261-1283. 

Guilelmus Occam (ob. 1347). Opus nonaginta dierum; written soon 
after 1330 ; ed. Goldast, 1. c. 11. gg3-1236.-.Compendiurn errorum 
Papae Johannis XXII.; written 1335-1338; ed. Goldast, 11. 957- 
976.-0cto quaestiones; written 1339-1342; ed. Goldast, 11. 

314-391.-Dialogus; written in 1342 or 1343, but Pars 11. already 
in 1333 or 1334; ed. Goldast, 11. 398-957. 

Michael de Cesena. Letters of 1331, 1333 and undated (but probably 
also 1333), in Goldast, 11. 1236, 1238, 1244.-Other writings re- 
lating to the Minorite Quarre1,'ib. pp. 1291-1344. 

Alvarius Pelagius. De planctu ecclesiae; according to 11. art. 93 in 
fine, begun in 1330 and finished in 1332 at Avignon, but according 
to its last words revised a first time in 1335 at Algarbia in Portugal 
and a second time in 1340 at Compostella ; ed. Lugd. 1617. 

Documents relating to the Unions at Lahnsiein and Kense in 1338, in 
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Ficker, zur Gesch. des Kurvereins von Rense, Sitzungsber. der k. k. 
Akad. der Wiss., vol. XI. (1853), Beilagen, p. 699 ft 

Excerpta ex libro Nicolai Minoritae de controversia paupertatis 
Christi, in Boehmer, Fontes IV. 588-608.-Therein Articuli de 
iuribus imperii et praelatorum ac principum, ad quos pertinet 
imperatoris electio, et de iure domini Ludovici IV. imperatoris, of 
1338, p. 592 sq.-Tractate of 1338, p. 598 sq.-Opinions of 
Bonagratia of Bergamo, 1338, p. 606 sq. 

Definition of the rights pertaining to Elect Emperors and Kings 
according to the laws and customs of the Empire; ann. 1338; in 
Ficker, 1. c. nr. 6, p. 709 ff. 

Informatio de nullitate processuum papae Johannis contra Ludov. 
Bavar., 1338, in Goldast, I. 18-21. 

Lupold of Bebenburg (d. 1363). De iure regni et imperii; written 
between 1338 and 1340; ed. princeps s. t. 'Lupoldus de iuribus et 
translatione Imperii' Arg. 1508, and ed. in Schard, 1. c. pp. 328- 
409.-Libellus de zelo catholicae fidei veterum principum German- 
orum; ed. Schard, 1. c. pp. 410-465.-Ritmaticum querulosum et 
lamentosum dictamen de modernis cursibus et defectibus regni ac 
imperii Romanorum; ed. Boehmer, Fontes, I. 479 sq. 

Konrad of Megenberg (circ. 1309-1374). Oeconomica; written 1352 
-1362; the dedicatory epistle and abstract of contents in Struve, 
Act. lit. Jenae I 706, Fasc. IV. 8 I-91.-Tractatus de translatione 
imperii, 1354 or 1355, and Treatise against Ockham from the same 
time; extracts given by Hofler, Aus Avignon, Prag, 1868, p. 26 ff. 

Johann von Buch. Gloss on the Sachsenspiegel ; ed. used being those 
by Zobel, Leipz. 1525, and by Gartner, Leipz. 1732. 

The Town-Clerk (Stadtschreiber) Johannes, in the Briinner Schoffen- 
buch; second half of cent. XIV. ; ed. Rosler, die Stadtrecht v. 
Brunn, Prag, 1852. 

Petrarca (1304-1374). Epistolae de iuribus imperii Romani; circ. 
1350-70 ; ed. Goldast, 11. pp. 1345 (1. 1445)-1465. 

Quaestio in utramque partem disputata de potestate regia et ponti- 
ficali; dedicated to Charles V. [of France], written probably about 
1364-1380, and according to Riezler perhaps by Raoul de Presles; 
in Goldast, 11. 95 sq. (French translation I. 39 sq.). 

Somnium Viridarii; written in 1376 or 1377, probably by Philippe de 
MaziPres; in Goldast, I. 58-229. 

Johannes Wycliffe (1324-1387). Trialogus et supplementum Trialogi; 
ed. Oxon. 1869.-The twenty-four Articles condemned by the Synod 
of London in 1382.-Compare Lechner, Johann v. Wiclif, Leipz. 
1873 (the Articles, I. p. 669 ff.). 
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Ubertus de Lampugnano. Utrum omnes Christiani subsunt Romano 
Imperio; lecture delivered in 1380; in Zeitschr. fiir geschichtliche 
~echtswissenschaft, 11. 246-256. 

Henricus de Langenstein dictus de Hassia (1325-1~~7). Consilium 
de unione ac reformatione ecclesiae; written in 1381 ; in 

Joh. Gerson, Opera omnia, Antverp. 1706, 11. p. 809 sq.-See also 
0. Hartwig, Henricus de Langenstein dictus de Hassia, Marb. 

1857. 
Konrad v. Gelnhausen. Tractatus de congregando concilio tempore 

schismatis, in Martene, Thesaurus anecdot. II., pp. 1200-1226. 
Mathaeus de Cracovia (d. 1410). De squaloribus Romanae curiae, 

in Walch, Monumenta medii aevi, I. I, pp. I-100.-Epistola Univer- 
sitatis Parisiensis ad Regem Francorum d. a. 1394.-Memorandum 
of 1396.-Resolution of the National Synod at Paris of 1398.- 
Speeches and writings of Simon Cramaud, Pierre Plaoul, Aegidius 
de  Campis de  Rothomago and Pierre du Mont de St Michel; as 
given by Hiibler, die Constanzer Reformation und die Konkordate 
von 1418, Leipz. 1867, p. 360 ff., also in Schwab, Joh. Gerson, 
Wiirzburg, 1858.-Also Consultatio de recusanda obedientia Petro 
de Luna, circ. 1399, in Martene, 1. C. 11. 1189 sq.-Appellatio 
interposita per Leodienses a papa post subtractionem obedientiae 
per eos sibi factam, a. 1400, ib. 1250 sq.-Letter of Simon Cramaud 
d. a. 1400, ib. 1230 sq. 

Tractatus de aetatibus ecclesiae; from the time of the Great Schism; 
in Goldast, I. 30 sq. 

Century X V. 

Franciscus de Zabarellis. Tractatus de schismate ; written circ. I 406 ; 
in Schard, pp. 688-7 11. 

Conclusiones per studium Bononiense a. 1409, in Martene, Ampl. 
Collect. VIII.  894. 

Octo conclusiones per plures doctores in Ital. part. approb., in 
Gerson, Op. 11. p. I I O  sq. 

Petrus de Alliaco (1350-1425). Treatises and Speeches in the matter 
of the Schism, in Gerson, Op. I. p. 489 sq. and 11. p. 867 sq., also 
Propositiones, ib. 11. p. 112 ; Tractatus de ecclesiastica potestate, 
a. 1416, in v. d. Hardt, Conc. Const. VI. 6, p. 15 sq.-See also 
Tschackert, Peter von Ailli, Gotha, 1877. 

Johannes Gerson (1363-1429). Opera omnia, Antverp. 1706.- 
Therein the ' Schismatics' in Tom. 11. ; in particular, Protestatio 
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super statu ecclesiae, p. 2 ; Sententia de mod0 habendi se tempore 
schismate, p. 3 ; De schislllate tollendo, p. 76 ; Trilogus in materia 
schismatis, p. 83; Tractatus de unitate ecclesiastica, p. 113; Pro- 
positio, p. 123 ; Sermones, p ~ .  131 and 141 ; De auferibilitate 
Papae ab ecclesia, p. 209 ; De potestate ecclesiae et origine iuris et 
legum ( I ~ I S ) ,  p. 225 ; Propositio in Conc. Const. p. 271 ; Quomodo 
et an liceat in causis fidei a Papa appellare, p. 303.-Also some few 
matters in Tom. III. (Opera moralia) and IV. (Opera exegetica et 
miscellanea).-See also J. B. Schwab, Johannes Gerson, Professor 
der Theologie und Icanzler der Universitat Paris, Wiirzburg, 1858. 

Johannes Hus (1373-1415). Determinatio de ablatione temporalium 
a clericis, a. 1410; in Goldast, I. 232 sq.-See also Lechner, 
Johann v. Wiclif, vol. 11. 

Johannes Breviscoxa. De fide et ecclesia, Romano pontifice et con- 
cilio generali; in Gerson, Op. 11. p. 805 sq. 

Andreas of Randuf. De  modis uniendi ac reformandi ecclesiam in 
concilio universali ; written circ. 1410 ; in Gerson, Op. 11. 161 sq. 

Theodoricus de Niem. De schismate; written in the reign of Rupert; 
ed. Basil, 1~66.-Privilegia et iura imperii circa investituras episco- 
patuum et abbatiarum , written 141o.-141g ; in Schard, pp. 785- 
859.-De difficultate reformationis ecclesiae; in von der Hardt, 
1. c. I. 6, p. 255.-De necessitate reformationis ecclesiae, ib. I. 7, 
P* 277- 

Nilus archiepiscopus Thessalonicus. De primatu Papae Romani; 

written in all likelihood about 1438 (not about 1360 as is supposed 
by Riezler and 0. Lorenz who have followed in this a mistake 
niade by Goldast which he himself corrected in the Diss. de 
autor.); in Goldast, I. 30-39. 

Nicolaus of Cues (1401-1464). Opera omnia, Basil. 1565. The 
treatise De concordantia catholica (to which our references are 
made unless the contrary is stated), written 1431-3 and presented 
to the Council of Basel, is found ib. 692 sq. and in Schard, pp. 465 
-676.-A treatise De auctoritate praesidendi in concilio generali, 
in Diix, Der deutsche Kardinal Nikolaus v. Kusa, Regensb. 1847, 
I., pp. 475--491.-See also Stumpf, Die polit. Ideen des Nicolaus 
V. Cues, Koln, 1865 ; Scharpff, Nicolaus v. Cusa als Reformator 
in Kirche, Reich und Philosophie, Tiib. 1871. 

Laurentius Valla. De falso credita et ementita Constantini dona- 
tione; written 1439; in Schard, pp. 734-780. 

Gregory of Ileimburg (d. 1472). Admonitio de iniustis usurpa- 
tionibus paparum Romanorum ; written about 1441 ; in Goldast, I. 
557-563.-Controversial writings concerning the affair of Brixen, 
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1460-~46~, ib. 11. 1576--1595.-Apologia contra detractiones et 
blasphemias Theodori Laelii, ib. 11. 1604 sq.-Invectiva in 
Nicolaum Cusanum, ib. 162 2-163 I .-See also Clemens Brock- 
haus, Gregor v. Heimburg, Leipz. 1861. 

Theodoricus Laelius episcopus Feltrensis. Replica pro Pio Papa 11. 
et sede Romana; in Goldast, 11. 1595-1604. 

Aeneas Sylvius Piccolomini (1405-146~, from 1458 Pope Pius 11.). 
De ortu et auctoritate imperii Romani ; written in 1446 ; in Schard, 
pp. 3~4-328.-See also Voigt, Enea Silvio de' Piccolomini, 3 vols., 
Berlin, 1856 ff. 

Petrus de Monte (1442-1457 Bishop of Brixen). De potestate 
Romani pontificis et generalis concilii s. de primatu, Tract. univ. 
iuris, XIII. I, p. 144 sq. 

Johannes a Turrecremata (d. 1468). Summa de ecclesia, Venet. 
1561.-De pontificis maximi conciliique auctoritate, Venet. I563 ; 
,under the title De potestate papae et concilii generalis tractatus 
notabilis, ed. Friedrich, Oenoponti, 187 I. 

Antonius de Rosellis (d. 1466). Monarchia s. de potestate im- 
peratoris et papae ; in Goldast, I. 252-556. 

Petrus de Andlo. De imperio Romano-Germanico; written in 1460 ; 
ed. Marquardus Freher, Norimb. I 65 7. 

Franciscus Patricius Senensis Pontifex Cajetanus (d. 1494). De 
institutione reipublicae libri IX.; ed. Arg. 1595.-De regno et 
regis institutione libri IX.; addressed to King Alphonso of Aragon 
and Calabria ; ed. Arg. I 594. 

Klagspiegel; ed. Strasb. 1527; appeared at Schwabisch-all near 
the beginning of cent. xv., according to Stintzing, Geschichte der 
popularen Litteratur des romisch-kanonischen Rechts in Deutsch- 
land, Leipz. 1867, p. 353 ff,, and Geschichte der deutschen 
Rechtswissenschaft, Miinch. u. Leipz., 1. p. 43. 

Ulrich Tengler. Laienspiegel ; appeared in I 509 ; ed. Strasb. 1527. 
Thomas de Vio Cajetanus (I  469-1534). De auctoritate papae et 

concilii utraque invicem comparata; written in 1511; in his 
OpuScula omnia, Antv. 1612, I. I. 

Jacobus Almainus (d. 1515). Expositio circa decisiones Magistri 
G. Occam super potestate summi pontificis ; written in 1512 ; in 
Gerson, Op. II., p. 1013 sq. and (as Expositio de suprema 
potestate ecclesiastics et laica) in Goldast, I. 588-647.-De 
dominio naturali civili et ecclesiastico; in Gerson, Op. XI., p. 
961 sq.-De auctoritate Ecclesiae et Conciliorum generalium, adv. 
Thomam de Vio Cajetanum ; ib 10 13 sq. 

List of Azk f ho~ities. lxxiii 

105. Glossa Ordinaria, compiled by Accursius (1182-1258) : in the 
edition of the Corpus Iuris Civilis, Venetiis apud Juntas 1606, 
compared with earlier editions. [Irnerius (circ. 1100) is the 
founder of the school; Bulgarus, Martinus, Jacobus, Hugo are 
the four doctors.'] 

106. Placentinus (d. I 192). De varietate actionum (before I 180), Mog. 

1530. 
107. Jacobus de Arena (last mentioned in 1296). Commentarii in uni- 

versum ius civile, ed. Lugd. 1541. 
108. Andreas de Isernia (Neapolitan, b. circ. 1220, d. 1316). Super 

usibus feudorum, ed. Lugd. 1561. 
109. Oldradus de Ponte (de Laude) (first mentioned 1302, d. 1335). 

Consilia, ed. Francof. I 576. 
110. Jacobus Buttrigarius (b. circ. 1274, d. 1348). Lectura in Digestum 

Vetus, ed. Ron~ae, 1606. 
111. Cinus (Guittoncino Sinibaldi) (b. 1270, d. 1336). Lectura super 

Codicem, ed. Francof. 1578.-Lectura super Digestum Vetus, in 
eadem editione. 

112. Albericus de Rosciate (d. 1354). Commentarii, ed. Lugd. I 545.- 
Dictionarium, ed. Venet. 1573. 

113. Bartolus de Sassoferrato (b. 1314, d. 1357). Commentarii-Con- 
silia-Quaestiones-Tractatus. All from the edition of his works, 
Basil. 1562. 

114. Baldus de Ubaldis (1327-1400). Commentarii on the various parts 
of the Corpus Iuris, ed. Venet. 1572-3.-Commentarius in usus 
feudorum, written in I 39 I, ed. Lugd. 1566.-Commentariolum 
super pace Constantiae, in eadem editione.-Consilia, ed. Venet. 
1575. 

115. Bartholomaeus de Saliceto (d. 1412). Commentarius super Codice; 
finished in 1400 ; ed. Venet. 1503. 

116. Christoforus de Castellione (1345-1425). Consilia, ed. Venet. 
1560. 

117. Raphael Fulgosius (1367-1427). Consilia posthuma, Ambergae, 
1607. 

On pp. 186, 238, 351 and 416 Dr Gierke gives long lists of legists and canonists. 
We here select only such writers as are referred to in the chapter that is here translated. 
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Johannes de Imola (d. 1436). Commentarius on the Infortiaturn 
and Digestum Novum, ed. Lugd. 1549. 

Ludovicus de Ponte Romanus (1409-1439). Commentarii, ed. 
Francof. I 5 77.-Consilia, ed. Lugd. 1548. 

Paulus de Castro, Castrensis (d. 1441). Commentarii on Digests 
and Code, ed. Lugd. 1585. 

Johannes Christophorus Parcus (Portius, Porcius) (from 1434 pro- 
fessor at Pavia). Commentarius in Institutiones, ed. Basil. 

1548. 
Tartagnus, Alexander de Imola de Tartagnis (1424 or 1423-1477). 

Commentarii on the three Digests and the Code, ed. Francof. 
16 10.-Consilia, ed. Aug. Taur. 15 75 (with additions by Marcus 
Antonius and Natta). 

Johannes de Platea (of Bologna, cent. xv.). Super Institutionibus, 
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sciences. History and practical arguments touching the questions 
of the day, here encountered both each other and 

M. I 

POLITICAL THEORIES O F  THE 
MIDDLE AGE. 

I. The Evolution of PoZiticaZ Theory. 

THE development by Legists and Canonists of a T h e  beginning 

Theory of Corporations came into contact at many ofpolitical 

points with the efforts of the Medieval Spirit rationally Theory. 

to comprehend Church and State in their entirety, and 
therefore scientifically to conceive the nature of all 
Human Society. For the first beginnings of this 
movement we may look as far back as the great 
Quarrel over the Right of Investiture, but not until 
the thirteenth century did it issue in a definite Theory 
of Public Law. From that time onwards the doctrines 
of the Publicists, doctrines which were being steadily 
elaborated and unfolded, became no mere doctrines 
of Public Law, but were also the exponents of an 
independent Philosophy of State and Law such as 
had not previously existed. And just because this was 
so, they introduced a quite new force into the history 
of legal ideas. 
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professional Jurisprudence in one and the same field. 
Their starting-points, their goals, their equipments 
might be different; still here as elsewhere Medieval 
Science preserved a high degree of unity and generality. 
In the first place, though a war of opinions over the great 
questions of Public Law might be loudly raging, still 
all men shared one common concept of the Universe, 
the supreme premisses being regarded by medieval 
minds as no discoveries to be made by man, but as 
the divinely revealed substratum of all human science. 
Secondly, men readily borrowed on all sides whatever 
they needed, so that there was an always increasing 
store of intellectual treasure amassed by co-operative 
lab'our and common to all. 

Diversity In this manner elements that derived from the 
of mate- 
iials. most diverse sources were fused into a system. Holy 

Writ and the expositions thereof, Patristic Lore and 
more especially the Civitas Dei of Augustine, these 
furnished the medieval Doctrine of Society with its 
specifically Christian traits. Genuinely Germanic ideas 
flowed into it from the tales of medieval historians and 
from the popular thought which those tales had in- 
fluenced. The  resuscitation of the Political Philosophy 
of the Antique World, and above all the exaltation of 
the Politics of Aristotle to the position of an irrefragable 
canon, had from the first dictated at least the scientific 
form of the whole doctrine. And then to all that was 
obtained from these various sources Jurisprudence 
added the enormous mass of legal matter that was 
enshrined in Roman and Canon Law, and, to a smaller 
degree, in the ordinances of the medieval Emperors, 
for Jurisprudence regarded what these texts had to say 
of Church and State, as being not merely the positive 
statutes of some one age, but rules of eternal validity 
flowing from the very nature of things. 

The Cozt vse of Deve dojltze~ t . 
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Then again, in the method of handling this wealth methods. Diverse 

of material the tendencies of the different sciences 
supplemented each other. The  deepest speculative 
penetration falls to the share of the theologian and 
philosopher; the keenest practical appreciation of 
newly-won ideas falls to the share of politicians with 
an eye on the question of the hour ; still Jurisprudence, 
albeit with some hesitation, yielded to the impulses 
that were thus given. Conversely, it was professional 
Jurisprudence which by its assiduously detailed work 
brought the aerial scheme of thought into combination 
with the actual public life of great and small societies, 
and by so doing both started a science of Positive 
Public Law1 and provided the philosopher and the 
speculative politician with a series of legal concepts 
serviceable for the construction of a system. More- 
over, at this point the other writers adhered as closely 
as was possible to the Legists, Canonists, and Feudists, 
and by so doing began to give to their abstractions and 
their postulates a stable formulated shape and a more 
solid basis among realities. 

Thus, notwithstanding the diversity of its sources Unity of 
the move 

and its confluents, the Medieval Doctrine of State and ment. 

Society flowed along one single bed. Within that bed 
were commotions that shook the world. But all this 
conflict between opinions, ecclesiastical and secular, 
absolutistic and democratic, only accelerated the speed 
of a current which as a whole swept onwards in but 
one direction. 

Beneath this movement, however, there was an Medieval 
and internal contest, which in the history of ideas was of *"tique- 
Modern more importance than all the external differences be- Thought. 

tween partizans : namely, the contest between Properly 
Medieval and ' Antique-Modern ' Thought. 

Throughout the Middle Age and even for a while Medieval 
Thought. 

1-2 
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longer, the outward framework of all Political Doc- 
trine consisted of the grandiose but narrow system of 
thoughts that had been reared by the Medieval Spirit. 
I t  was a system of thoughts which culminated in the 
idea of a Community which God Himself had con- 
stituted a n d  which comprised All Mankind. This 
system may be expounded, as it is by Dante, in all its 
p r i t y  and all its fulness, or it may become the shadow 
of a shade ; but rudely to burst its bars asunder is an 
exploit which is but now and again attempted by some 
bold innovator. 

None the less, this Political Doctrine, even when 
it was endeavouring contentedly to  live within the 
wbrld of medieval thoughts, had from the first borne 
into that world the seeds of dissolution. T o  the cradle 
of Political Theory the Ancient World brought gifts : 
an antique concept of T h e  State, an antique concept 
of Law. Of necessity these would work a work of 
destruction upon the medieval mode of thought. As  
a matter of fact the old system began internally to 
dissolve. T h e  several elements that were thus set 
free began to combine with the antique ideas, and from 
these combinations new mental products issued. S o  
much of Medieval Thought as was in this wise com- 
pletely fused with the Antique Tradition came down 
with that Tradition into the Modern World, and be- 
came the specifically modern factor in the scheme of 
Natural Law. All the more irreparable was the down- 
fall of the Medieval System. 

If from the point a t  which we have placed our- 
selves we survey the Political Doctrine of the Middle 
Age, we see within the medieval husk an 'antique- 
modern' kernel. Always waxing, it draws away all 
vital nutriment from the shell, and in the end that shell 
is broken. Thus  the history of the Political Theories 

The C o u ~ s e  of Devedo#mezt. 5 

of the Middle Age  is a t  one and the same time a 
history of the theoretical formulation of the System of 
Medieval Society and the history of the erection of 
that newer edifice which was built upon a foundation 
of Natural Law. A s  might be expected, we may see 
great differences between the different writers and 
manifold fluctuations. Still, if we look a t  the whole 
movement, there is a steady advance all along the 
line. W e  may say that the first forces to tread the 
road that leads away from the Middle Age are the 
champions of Papal Absolutism, though to a first glance 
they seem so genuinely medieval. Then  the study of 
Roman Law and the arguments for Imperial Abso- 
lutism with which it supplies the Hohenstaufen really 
march in the same direction. New forces were mar- 
shalled by the scholastic students of the Aristotelian 
Philosophy, and even Thomas of Aquino uncon- 
sciously laboured in a work of destruction and inno- 
vation. A new and powerful impulse was given by 
the literary strife that broke forth in France and 
Germany when the fourteenth century was young: 
strife over the relation between Church and State, in 
the course whereof many of the ideas of the Reforma- 
tion, and even many of the ideas of the French Re- 
volution were proclaimed, though in scholastic garb, 
by such men as Marsilius of Padua and William of 
Ockham. Then along very various routes the writers 
of the Conciliar Age forwarded, whether they liked it 
or no, the victorious advance of the Antique-Modern 
forces. Finally in the fifteenth century Humanism 
broke with even the forms of the Middle Age and, in 
its desire to restore the purely classical, seemed for a 
while to be threatening those medieval elements with- 
out the retention of which the Modern World could 
not have been what it is. T h e  drift towards Antiquity 
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pure and undefiled, whether it takes with Aeneas 
Sylvius the turn to absolutism or with Patricius of 
Siena the turn to republicanism, did as a matter of 
fact wholly repulse for a season the Germanic notions 
of State and Law. Yet was the medieval tradition 
held by the many, and on the other hand the thoughts 
of the German Reformation were being prepared. 
Revolutionary thoughts they were, but harmonious in 
their innermost characteristics with the work of the 
Germanic Spirit. Isolated, it is true, and in the shape 
that he gave it fruitless, appears the effort of Nicholas 
of Cues. The genius of his powerful mind endeavoured 
to unify two ages, and, as it were, to bring to a new 
biith and to modern vigour the medieval system of 
ideas. But fundamental Germanic thoughts which lay 
in that system lived on, doing a mighty work both 
among the political ideas of the Reformation and also 
in the construction of the 'nature-rightly' Doctrine of 
the State. 

Influence As to the relation between the development of 
of Cor- 
poration Political Theory and that Doctrine of Corporations 
Law upon 
~ ~ l i ~ i ~ ~ l  upon which Legists and Decretists had laboured, we 

shall see that it was just this lore of Corporations 
which furnished Political Theory with genuinely legal 
elements. Not only were the Jurists themselves 
acquiring a Theory of Church and State which, at 
least in part, was obtained by a direct application of 
the ideas and rules of Corporation Law to the largest 
and highest Communities, but the Philosophers and 
Speculative Politicians, though they might hold that 
a mere corporation was unworthy of their attention, 
borrowed from this quarter a wealth of ideas and rules 
that could be employed in the scientific construction of 
Church and State. 

Conversely, Political Theory necessarily reacted 

upon the Doctrine of Corporations. For one thing, Influence 
of Political 

the latter was from the very first, and as a matter of Theory 

course called upon to represent the fundamental thought trpra. 
of the world-embracing Medieval Spirit touching the 
highest and widest of all Communities. And, on the 
other hand, every advance of the ' antique-modern' 
idea of The  State was a preparation for the negative 
and destructive influence which modern modes of 
thought have brought to bear upon the medieval lore 
of corporations. 

Having thus indicated the main tendencies and 
combinations that will deserve our attention, we may 
now more closely examine those leading thoughts 
which find a theoretical formulation in the Political 
Doctrine of the Middle Age. 

I I .  Macrocosm and Microcosm. 

Political Thought when it is genuinely medieval Medieval 
Thought 

starts from the Whole, but ascribes an intrinsic value andthe 
Uluverse 

to every Partial Whole down to and including the 
Individual. If it holds out one hand to Antique 
Thought when it sets the Whole before the Parts, 
and the other hand to the Modern Theories of Natural 
Law when it proclaims the intrinsic and aboriginal 
rights of the Individual, its peculiar characteristic is 
that it sees the Universe as one articulated Whole 
and every Being-whether a Joint-Being (Community) 
or a Single-Being-as both a Part and a Whole: a 
Part determined by the final cause of the Universe, 
and a Whole with a final cause of its own. 

This is the origin of those theocratic and spiritual- 
istic traits which are manifested by the Medieval C ~ ~ C Y .  

Doctrine of Society. On the one side, every ordering 
of a human community must appear as a component 
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part of that ordering of the world which exists because 
~ o d  exists, and every earthly group must appear as an 

member of that Civitas Dei, that God-State, 
which comprehends the heavens and the earth. Then, 
on the other hand, the eternal and other-worldly aim 
and object of every individual man must, in a directer 
or an indirecter fashion, determine the aim and object 
of every group into which he enters. 

The But as there must of necessity be connexion be- 
Divine 
Harmany. tween the various groups, and as all of them must be 

connected with the divinely ordered Universe, we come 
by the further notion of a divinely instituted Harmony 
which pervades the Universal Whole and every part 
theieof. T o  every Being is assigned its place in that 
Whole, and to every link between Beings corresponds 
a divine decree. But since the World is One Organism, 
animated by One Spirit, fashioned by One Ordinance, 
the self-same principles that appear in the structure of 
the World will appear once more in the structure of its 
every Part. Therefore every particular Being, in so 
far as it is a Whole, is a diminished copy of the 
World; it is a lMicrocosmus or Mnor Mundus in 
which the Macrocosmus is mirrored. In the fullest 
measure this is true of every human individual ; but it 
holds good also of every human community and of 
human society in general. Thus the Theory of Human 
Society must accept the divinely created organization 
of the Universe as a prototype of the first principles 
which govern the construction of human communitiesa. 
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I1 I. Unity in ChurcA and State. 

Now the Constitutive Principle of the Universe is '?;?:- 
in the first place Unity. God, the absolutely One, is Unity. 
before and above all the World's Plurality, and is the 
one source and one goal of every Being. Divine 
Reason as an Ordinance for the Universe (Ze,?: aeterna) 
permeates all apparent plurality. Divine Will is ever 
and always active in the uniform government of the 
World, and is directing all that is manifold to one 
only end. 

Therefore wherever there is to be a Particular or The Unity 
of Man- 

Partial Whole with some separate aim and objectkind. 
subordinated to the aim and object of the Universe, 
the Principle of Unity (princ@ium unitatis) must once 
more hold good. Everywhere the One comes before 
the Many. All Manyness has its origin in Oneness 
(omnis multitude derivatur ab uno) and to Oneness it 
returns (aa! unum reducitur). Therefore all Order 
consists in the subordination of Plurality to Unity 
(ordinutio ad unum), and never and nowhere can a 
purpose that is common to Many be effectual unless 
the One rules over the Many and directs the Many to 
the goal. So  is it among the heavenly spheres ; so in 
the harmony of the heavenly bodies, which find their 
Unity in the primum mobile. S o  is it in every living 
organism. Here the Soul is the aboriginal principle, 
while Reason among the powers of the Soul and the 
Heart among the bodily organs are the representatives 
of Unity. So is it in the Whole of inanimate nature, 
for there we shall find no compound substance in 
which there is not some one element which determines 
the nature of the Whole. Not otherwise can it be in 
the Social Order of Mankind'. Here also every 
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Plurality which has a common aim and object must in 
relation to that aim and object find source and norm 
and goal in a ruling Unity, while, on the other hand, 
every of those Parts which constitute the Whole, must, 
in so far as  that Part itself is a Whole with a final 
cause of its own, itself appear as  a self-determining 
Unit" Unity is the root of All, and therefore of 
all social existence9 

Mankind Then in the Middle Age these thoughts a t  once 
as one 
corn- issue in the postulate of an External, Visible Com- 
munity. munity comprehending All Mankind. In the Universal 

Whole, Mankind is one Partial Whole with a final 
cause of its own, which is distinct from the final causes 
offlndividuals and from those of other Communities6. 
Therefore in all centuries of the Middle Age Christen- 
dom, which in destiny is identical with Mankind, is set 
before us as  a single, universal Community, founded 
and governed by God Himself. Mankind is one 
'mystical body' ; it is one single and internally con- 
nected 'peopleJ or ' folk ' ; it is an all embracing 
corporation (universitas), which constitutes that Uni- 
versal Realm, spiritual and temporal, which may be 
called the Universal Church (eccdesia ~niversadis), or, 
with equal propriety, the Commonwealth of the Human 
Race (respubdica generis Aumani). Therefore that it 
may attain its one purpose, it needs One Law (Zex) 
and One Government (unicus princ$atus)'. 

Separation Then however, along with this idea of a single 
of Church 
and State. Community comprehensive of Mankind, the severance 

of this Community between two organized Orders of 
Life, the spiritual and the temporal, is accepted by the 
Middle Age as an eternal counsel of God. In century 
after century an unchangeable decree of Divine Law 
seems to have commanded that, corresponding to the 
doubleness of man's nature and destiny, there must be 
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two separate Orders, one of which should fulfil man's 
temporal and worldly destiny, while the other should ; 
make preparation here on earth for the eternal here- 
after. And each of these Orders necessarily appears 
as an externally separated Realm, dominated by its 
own particular Law, specially represented by a single 
Folk or People and governed by a single Govern- 
ment s. 

T h e  conflict between this DupIici t~ and the requisite Duality 
Church 

Unity becomes the starting-point for speculative dis- and State 
reducible cussions of the relation between Church and State. to Unity. 

T h e  Medieval Spirit steadily refuses to accept the 
Dualism as final. In  some higher Unity reconciliation 
must be found. This  was indubitable ; but over the 
nature of the reconciling process the great parties of 
the Middle Age fell a-fighting. 

T h e  ecclesiastical party found a solution of the The High 
Church 

problem in the Sovereignty of the Spiritual Power. Theory: 
Sovereign- Always more plainly the Principle of Unity begins to ty of the 

appear as the philosophical groundwork of that theory Church. 

which, from the days of Gregory V I I  onwards, was 
demanding-now with more and now with less rigour 
-that all political arrangements should be regarded as 
part and parcel of the ecclesiastical organization. T h e  
'argumentum unitatis' becomes the key-stone of all 
those other arguments, biblical, historical, legal, which 
support the papal power over temporal affairsB. If 
Mankind be only one, and if there can be but one 
State that comprises all Mankind, that State can be 
no other than the Church that God Himself has 
founded, and all temporal lordship can be valid only 
in so far as it is part and parcel of the Church. 
Therefore the Church, being the one true State, has 
received by a mandate from God the plenitude of all 
spiritual and temporal powers, they being integral parts 
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of One Mightlo. The  Head of this all-embracing State 
is Christ. But, as the Unity of Mankind is to be 
realized already in this world, His celestial kingship 
must have a terrestrial presentment1'. As Christ's 
Vice-Regent, the earthly Head of the Church is the 
one and only Head of all Mankind. The  Pope is the 
wielder of what is in principle an Empire (princ$atzcs) 
over the Community of Mortals. H e  is their Priest 
and their King ; their spiritual and temporal Monarch ; 
their Law-giver and Judge in all causes  upr re me'^. 

The If the papal party none the less held fast the 
Pope's 
temporal doctrine that a separation of Ecclesiastical and Tem- 
power.   oral Powers was commanded by God, it explained 

that the principle of separation was applicable merely 
to the mode in which those powers were to be exer- 
cised13. T h e  bearer of the supreme plenitude of power 
in Christendom is forbidden by divine law to wield the 
temporal sword with his own hand. Only the worthier 
portion of Ecclesiastical Might is reserved for the 
Priesthood, while the worldly portion is committed to 
less worthy hands14. I t  must be confessed therefore 
that God has willed the separation of the Regnum 
from the Sacerdotium, and therefore has willed the 
existence of the Secular State : the worldly magistrature 
is ordained of God'" Still it is only by the mediation 
of the Church that the Temporal Power possesses a 
divine sanction and mandate. The State in its con- 
crete form is of earthly and not, like the Church, of 
heavenly origin. In so far as the State existed before 
the Church and exists outside the Church, it is the 
outcome of a human nature that was impaired by the 
Fall of Man. I t  was founded, under divine sufferance, 
by some act of violence, or else was extorted from God 
for some sinful purpose. Of itself it has no power to 
raise itself above the insufficiency of a piece of human 

- 

handiwork'? In order therefore to purge away the 
stain of its origin and to  acquire the divine sanction as 
a legitimate part of that Human Society which God 
has willed, the State needs to  be hallowed by the 
authority of the Church. In this sense therefore it is 
from the Church that the Temporal Power receives its 
true being, and it is from the Church that Kaiser and 
Kings receive their right to rule1'. And all along the 
Temporal Government when it has been constituted 
remains a subservient part of the Ecclesiastical Order. 
I t  is a mean or instrument of the single and eternal 
purpose of the Church. In the last resort it is an 
Ecclesiastical Institution1*. For this reason all human 
laws (leges) find their boundaries set and their spheres 
of competence assigned to them by the law spiritual 
(canones)19. For this reason the Temporal Power is 
subject to and should obey the Spiritual". For this 
reason the offices of Kaiser, King, and Prince are 
ecclesiastical offices2'. 

From these fundamental ~rinciples flowed with The pope 
has both logical necessity the claims to Over-Lordship which swords 

the Pope, as bearer of the sovereign Sace~dotiwnt, 
urged against the Emperor as bearer of the lmperium, 
and also against all other independent wielders of 
worldly might. That the Emperor, and likewise all 
other Rulers, derive their offices but mediately from 
God, and immediately from the Church's Head, who 
in this matter as in other matters acts as God's Vice- 
Regent-this became the general theory of the Church. 
I t  was in this sense that the allegory of the Two Swords 
was expounded by the ecclesiastical party. Both 
Swords have been given by God to Peter and through 
him to the Popes, who are to retain the spiritual sword, 
while the temporal they deliver to others. This 
delivery, however. will confer, not free ownership, but 
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the right of an ecclesiastical office-holder. As before 
the delivery, so afterwards, the Pope has utrumgue 
gl&iZtn. H e  has both Powers habit%, though only 
the Spiritual Power adz. The  true ownership (domi- 
niufn) of both swords is his, and what he concedes in 
the temporal sword is merely some right of independent 
user, which is characterized as usus immediatus, or 
perhaps as domirtium utilez2. In the medium of feudal 
law the papal right in the Temporal Power appears 
as neither more nor less than a feudal lordship. The  
Emperor assumes the place of the highest of papal 
vassals, and the oath that at his coronation he swears 
to the Pope can be regarded as a true homagium". In 
any case the Emperor and every other worldly Ruler 
are in duty bound to use in the service and under the 
direction of the Church the sword that has been en- 
trusted to them2'. It  is not merely that the Pope by 
virtue of his spiritual sword may by spiritud means 
supervise, direct and correct all acts of rulership2". 
Much rather must we hold that, though in the general 
course of affairs he ought to refrain from any immediate 
intermeddling with temporal matters, and to respect 
the legitimately acquired rights of rulersm, he is none 
the less entitled and bound to exercise a direct control 
of temporalities whenever there is occasion and reason- 
able cause for his intervention (casunditer ed ex ratio- 
zabili ~ausa)'~. Therefore for good cause may he 
withdraw and confer the Irpzperium from and upon 
peoples and individuals" 8: and indeed it was by his 
plenitude of power that the Imperizm was withdrawn 
from the Greeks and bestowed upon the Germans 
(transdatio I~@er i i )~@.  His is it to set Kaisers and 
Kings over the peoples, and the right so to do he uses 
whenever no other mode of instituting a ruler has 
been established or the established mode has shown 
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its insufficiencyS0. In particular, if the Emperor is 
chosen by the Prince-Electors, this is a practice which 
rests solely upon a concession which the  Pope has 
made and might for good cause revokes1. I t  is he 
that is and remains the true Imperial Elector. There- 
fore to him pertains the examination and confirmation 
of every election ; upon him devolves the election 
whenever, according to the rules of Canon Law, a case - 
of 'lapse' occurs ; and it is by his act of unction and 
coronation that the Emperor Elect first acquires im- 
perial rights". In case of vacancy or if the temporal 
Ruler neglects his duties, the immediate guardianship 
of the Empire falls to the Pope". And lastly, it is for 
him to judge and punish Emperors and Kings, to 
receive complaints against them, to shield the nations 
from their tyranny, to depose rulers who are neglectful 
of their duties, and to discharge their subjects from the 
oath of fealty? 

All these claims appeared as logical consequences The Com- 
munity of  of a legal principle ordained by God Himself. The Mankind 

subsidiary arguments touching the Pope's right and and Sovereign- the 

title, arguments derived from history and positive law, ,2h",ttk 
had no self-sufficient validity, but were regarded as 
mere outward attestations and examples. Conversely, 
no title founded on Positive Law could derogate from 
the Divine Law of the Church. For this reason what- 
ever was in the first instance said of the Emperor's 
subjection to the Pope could be analogically extended 
to every other temporal Rulera5. And thus in fact was 
derived immediately from the Ius Divinum an ideal 
Constitution comprehending all Mankind, a Consti- 
tution which by the universal Sovereignty of the 
Church thoroughly satisfied the postulate of Unity 
above Duality. 

Very rarely in the Middle Age were the partizans 
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Opposition Of the Secular State bold enough to attempt a con- 
to the 
High of this theory to the interest of the Temporal 
Church power, or to deduce from the Principle of Unity a 

Sovereignty of the State over the Church. I t  is true 
that the earlier age in which the Church was more or 
less completely subjected to the Empire was never 
wholly forgotten3'. Yet was the reminiscence of it 
seldom used except as a purely defensive weapon. 
Even Ockham will go no further than the hypothetical 
assertion that if really and truly there must be just one 
single State comprising all Mankind with just one 
single Head upon Earth, then this Head must be the 
Emperor, and the Church can be no more than a part 
oi' his Realm3?. Lonely in the Middle Age was Mar- 
silius of Padua when he taught as a principle the 
complete absorption of Church in State. He,  like 
others, deduced conclusions from the idea of Unity; 
but then with him this idea assumed a thoroughly un- 
medieval form. Already it was transmuting itself into 
the ' antique-modern ' idea of an all-comprehending 
internal Unity of the State and was proclaiming in 
advance those principles of the State's Absoluteness 
which would only attain maturity in a then distant 
future. T o  this we must return hereafter. 

Thetheory In general throughout the Middle Age the doctrine 
of two co- 
ord~nate of the State's partizans remained content with the older 
powers. teaching of the Church : namely, that Church and State 

were two Co-ordinate Powers, that the Two Swords 
were potestates distinctae, that Sacerdolium and Im- 
$eriu;tn were two independent spheres instituted by 
God Himself". This  doctrine therefore claimed for 
the Temporal Power an inherent authority not derived 
from ecclesiastical canonss9. In  century after century 
it fought a battle for the principle that the I w e r i u m ,  
like the Sacerdotium, proceeds immediately from God 
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(impen'um a Deo), and therefore depends from God 
and not from the Church (imferiurn non defendet ab 
eccZesia)40. Now with more and now with less vigour 
this doctrine contested the various claims that were 
urged on the Church's side against the Emperor and 
Temporal Power". Still it conceded a like sovereignty 
and independence to  the Spiritual Sword, and merely 
demanded that the Ecclesiastical Power should confine 
itself within the limit of genuinely spiritual affairs, 
the Church having been instituted and ordained by 
God as  a purely Spiritual Realm4'. Nay, this theory 
was almost always willing frankly to  admit that, when 
compared with the State, the Church, having the 
sublimer aim, might rightly claim, not only a higher 
intrinsic value, but also a loftier external rank". 

T h e  writers, however, who took the State's side in Unity and 
the two 

the debate, they also were full of the idea of the or- coordinate 
powers. ganized Oneness of all Mankind, and could see in the 

Spiritual and Temporal Orders but two sides of the 
one Christian Commonwealth. S o  in a two-fold wise 
they endeavoured to  reduce the contending principles 
to Unity. Sometimes they held that the external 
Unity of the Universal Realm finds an adequate 
presentment in that Celestial Head in which the Body 
of Mankind attains completion-a Head whence the 
two Powers flow and whither they return in con- 
fluence". Sometimes they developed the thought that 
in the terrestrial sphere an internal Unity of the two 
Orders will suffice: such a Unity as results from 
internal connexion and mutual support. T h e  Sacer- 
dotiurn and the Ir~zperiz~m, each of these, taken by 
itself was but one vital Function of the social Body, 
and the fulness of Life was only attained by their 
' harmonious concord ' and by their mutually supple- 
menting co-operation in the task that is set before 

M. 2 
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and State. 

Visible 
Unity 
of the 
Church. 

hfankind4'. Hence were drawn, not only the conclu- 
sion that the State must be subject to the Church in 
Spirituals, and the Church to the State in TemporalsA6, 
but also a remarkable and further reaching theory 
by virtue whereof each of the two powers can and 
must in case of necessity (casuaditer and p e r  accidens) 
assume, for the weal of the whole body, functions which 
in themselves are not its proper functions. By such a 
'law of necessityJ an explanation could be given of 
those historical occurrences which seemed to stand in 
contradiction to a system which severs the Two 
Swords, and from such a 'law of necessity' political 
consequences of a practical kind could be deduced. 
Since, when there is a vacancy in the office of supreme 
temporal Magistrate, it is for the Pope to judge even 
temporal matters, the tvansdatio iwer i i ,  the decision 
of disputed elections to the Empire, nay, in some 
circumstances even the deposition of a Kaiser, might 
perhaps have fallen within the Pope's competence". 
But the same legal principle required that in case of 
necessity the Temporal Head of Christendom should 
take the Church under his care, and either himself 
decide ecclesiastical controversies or else summon a 
General Council to heal the faults of the Church". 

Then when each of these two Orders is taken by 
itself we once more see the medieval Principle of 
Unity at work and constituting that Order as a single 
whole. 

From it there arises within the Church the idea of 
the divinely instituted, visible and external Unity of 
the Spiritual Realm. Throughout the whole Middle 
Age there reigned, almost without condition or qualifi- 
cation, the notion that the Oneness and Universality 
of the Church must manifest itself in a unity of law, 
constitution and supreme government*, and also the 

notion that by rights the whole of Mankind belongs to 
the Ecclesiastical Society that is thus constituted60. 
Therefore it is quite common to see the Church 
conceived as a ' State.' That the Principle of Oneness 
demands of necessity an external Unity was but very 
rarely doubted6'. Very slowly was ground won by a 
reaction which protested, not merely against the in- 
creasing worldliness of the Church, but also against 
the whole idea of a ' Spiritual State.' I t  was reserved 
for Wyclif and Hus decisively to demand that the 
Church should be conceived in a more inward, less 
external, fashion, as the Community of the Predestin- 
ated, and so to prepare the way for that German 
Reformation which at this very point broke thoroughly 
away from the medieval Idea of Unity". 

Similarly within the mundane sphere the Middle 2;;: 
Age deduced from the Principle of Oneness the temporal 

power. 
divinely ordained necessity of a one and only World- Imperial- 

State". Theological, historical and juristic arguments '"". 
were adduced to prove that the world-wide Roman 
Dominion was the final member in that series of 
Universal Monarchies which was foreordained and 
foretold by God, and that, despite many appearances 
to the contrary, this Roman Dominion was legitimately 
acquired and legitimately administered even in the 
days of heathenry". Then this Dominion was hal- 
lowed and confirmed by the birth, life and death of 
Christ. I t  was transferred for a while to the Greeks 
by Constantine, but finally with the approval of God 
was conferred upon the Germans". Therefore the 
Romano-German Kaiser, as immediate successor in 
title to the Caesars, was by divine and human law 
possessed of the I?njerium Mundi, by virtue whereof 
all Peoples and Kings of the earth were subject unto 
himy Like the Roman Church, the Roman Realm 

2 - 2  
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was indestructible until the time when its downfall 
would usher in the Judgment Day". Consistent be- 
lievers in this Imperial Idea drew the further conclusion 
that de iure, as well as de facto, this Monarchy of 
divine right was indestructible. Neither custom nor 
privilege could effect any deliverance from its sway 
that would have any sort of legal validity. Every 
alienation, every partition, every other human act 
which diminished this Empire, even though the act 
were done by the Emperor's self, was de iure null and 
void". For  a long while even doubters and opponents 
would not directly call in question this Imperial Idea, 
but would only maintain the legal validity of excep- 
tions that were based upon privilege or prescription 50, 

and there were many who expressly asserted that 
exceptions of this kind did not impugn the idea of the 
Realm Universal". 

Imperial Nevertheless, as a matter of fact the principle of 
the0 y 
contested. the Universal State was assailed while as  yet the 

principle of the Universal Church was not in jeopardy. 
Especially in France, we hear the doctrine that the 
Oneness of all Mankind need not find expression in a 
one and only State, but that on the contrary a Plurality 
of States best corresponds to the nature of man and of 
temporal power6'. Thus at  this point also medieval 
theory develops modern ideas, the process of develop- 
ment being in harmony with the growth of National 
States in the world of fact. 

Theory of If, however, medieval thought, whenever it was partial 
groups. purely medieval, postulated the visible Unity of Man- 
Federal- 
istic kind in Church and Empire, it regarded this Unity as 
Structure. prevailing only up to those limits within which Unity 

is demanded by the Oneness of the aim or object of 
Mankind. Therefore the Unity was neither absolute 
nor exclusive, but appeared as the vaulted dome of an 

organically articulated structure of human society. I n  
Church and Empire the Total Body is a manifold and 
graduated system of Partial Bodies, each of which, 
though itself a Whole, necessarily demands connexion 
with the larger Whole". I t  has a final cause of its 
own, and consists of Parts which it procreates and 
dominates, and which in their turn are Wholes 68. Be- 
tween the highest Universality or ' All-Community' 
and the absolute Unity of the individual man, we find 
a series of intermediating units, in each of which 
lesser and lower units are comprised and combined. 
Medieval theory endeavoured to establish a definite 
scheme descriptive of this articulation, and the gradu- 
ated hierarchy of the Church served as a model for a 
parallel system of temporal groups. When it comes to 
particulars, there will be differences between different 
schemes ; but it is common to see five organic groups 
placed above the individual and the family: namely 
village, city, province, nation or kingdom, empire : but 
sometimes several of these grades will be regarded as  
one a. 

But as time goes on we see that just this federal- ~ederal-  
istic and 

istic construction of the Social Whole was more and central- 
izing ten- more exposed to attacks which proceeded from adencies. 

centralizing tendency. This  we may see happening 
first in the ecclesiastical and then in the temporal 
sphere. T h e  ' antique-modern ' concept of the State- 
Unit as an absolute and exclusive concentration of all 
group-life gradually took shape inside the medieval 
doctrine, and then, at  first unconsciously but afterwards 
consciously, began to burst in pieces the edifice of 
medieval thought. Hereafter we shall return to this 
process of disintegration; for the moment we will 
continue to pursue the leading ideas of the medieval 
publicists. 
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IV. The Idea o f  Orgalzization. 

society as Medieval Thought proceeded from the idea of a 
Organism. 

single Whole. Therefore an organic construction of 
Human Society was as familiar to it as a mechanical 
and atomistic construction was originally alien. Under 
the influence of biblical allegories and the models set 
by Greek and Roman writers, the comparison of 
Mankind at large and every smaller group to an 
animate body was universally adopted and pressed. 
This led at an early time to some anthropomorphic 
conceits and fallacies which do not rise above the 
level of pictorial presentment? but also to some 
fruitful thinking which had a future before it". 

Mankind In the first place, Mankind in its Totality was 
as one 
organism. conceived as an Organism. According to the allegory 

that was found in the profound words of the Apostle- 
an allegory which dominated all spheres of thought- 
Mankind constituted a Mystical Body, whereof the 
Head was Christ". I t  was just from this principle 
that the theorists of the ecclesiasticaI party deduced 
the proposition that upon earth the Vicar of Christ 
represents the one and only Head of this Mystical 
Body, for, were the Emperor an additional Head, we 
should have before us a two-headed monster, an aninznZ 
bicepsm. Starting from the same pictorial concept, the 
theorists of the imperial party inferred the necessity of 
a Temporal Head of ChristendomGg, since there must 
needs be a separate Head for each of those two 
Organisms which together constitute the one Bodyv0. 
The ultimate Unity of this Body, they argued, was 
preserved by the existence of its Heavenly Head, for, 
though it be true that the body mystical, like the body 
natural, cannot end in two heads, still there is exactly 

this difference between the two cases, namely, that in 
the mystical body under its one Supreme Head there 
may be parts which themselves are complete bodies, 
each with a head of its own". 

Moreover, from of old, behind the conception of 
Mankind as Organism, lay the desire that State and ~ o d y .  

Church should complete each other and unite with 
each other into a one and only life. At this point 
ecclesiastical theorists could make profit of the old 
comparison which likens the Realm to the body and 
the Priesthood to the soul. A basis might thus be 
easily acquired for all their assertions touching the 
subjection of State to Churchva. Their opponents 
sometimes tried to substitute one picture for another': 
but sometimes were content with resisting inferences. 
The latter course was taken, for example, by Nicholas 
of Cues when he drew his magnificent portrait of Or- 
ganized Mankind. For him the EccZesia is the Corpus 
Mysticurn. Its Spirit is God and His Sacramental 
Dispensation. Its Soul is the Priesthood, and All the 
Faithful are its Body. But the Ghostly Life and the 
Corporal are, according to Nicholas, separately consti- 
tuted and organized under the Unity of the Spirit, so 
that there are two Orders of Life with co-ordinate and 
equal rights. But as each Order is merely a side of 
the great Organism, they must unite in harmonious 
concord, and must permeate each other throughout the 
whole and in every part. As the soul, despite its 
unity, operates in every member as well as in the total 
body (est tota i n  toto et in puaZibet parte), and has the 
body for its necessary correlate, so there should be 
between the Spiritual and Temporal Hierarchies an 
inseverable connexion and an unbroken interaction 
which must display itself in every part and also 
throughout the whole. T o  every temporal member of 
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this Body of Mankind corresponds some spiritual 
office which represents the Soul in this member. 
["Thus the Papacy will be Soul in the brain; the 
patriarchate will be Soul in the ears and eyes; the 
Archiepiscopate, Soul in the arms, the Episcopate, 
Soul in the fingers, the Curacy, Soul in the feet, while 
Kaiser, Kings and Dukes, Markgrafs, Grafs, 'Rectores' 
and the simple laity are the corresponding members of 
the ' corporal hierarchy 1'1 

Bodies Like Mankind as a whole, so, not only the Univer- 
moral and 
pliti, sal Church and the Universal Empire, but also every 

Particular Church and every Particular State, and indeed 
every permanent human group is compared to a natural 
body (coupus na tu~a le  et organicurn). I t  is thought of 
and spoken of as a Mystical Body. Contrasting it 
with a Body Natural, Engelbert of Volkersdorf [I 250- 

I 3 I I] already uses the term ' Body Moral and PoliticTs.' 
Anthropo- At a still early time some men, anticipating modern 
morphism. errors, spun out this comparison into superficial and 

insipid detail. John of Salisbury made the first at- 
tempt to find some member of the natural body which 
would correspond to each portion of the State7'. H e  
professedly relied upon an otherwise unknown Epistle 
to Trajan, falsely attributed to Plutarch, but remarked 
that he had taken thence not his phrases but only the 
general idean. Later writers followed him, but with 
many variations in minor mattersB. T h e  most elabo- 
rate comparison comes from Nicholas of Cues, who for 
this purpose brought into play all the medical know- 
ledge of his time7'. 

Deduc- Still even in the Middle Age there were not 
tions from 
the idea of wanting endeavours to employ the analogy of the 
, Animated Body in a less superficial manner, and in 

such wise that the idea of Organization would be more 
In the original this passage stands in a footnote.-Trattsl. 
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or less liberated from its anthropomorphic trappings. 
Already John of Salisbury deduced thence the propo- 
sitions-indisputable in themselves-that a well ordered 
Constitution consists in the proper apportionment of 
functions to members and in the apt condition, strength 
and composition of each and every member ;-that all 
members must in their functions supplement and sup- 
port each other, never losing sight of the weal of the 
others, and feeling pain in the harm that is done to 
another;-that the true unitas of the Body of the State 
rests on the just cohaerentia of the members among 
themselves and with their heads0. Thomas Aquinas, 
Alvarius Pelagius and many others applied the doctrine 
in its traditional and mystical vestments to the struc- 
ture and unity of the Churchm. Ptolomaeus of Lucca 
pursued the thought that the life of the State is based 
upon a harmony analogous to that harmony of organic 
forces (vires organicae) which obtains in the Body 
Natural, and that in the one case as in the other it is 
Reason, which, being the ruler of all inferior forces, 
brings them into correlation and perfects their unity". 
Aegidius Colonna, who constantly employs the picture 
of the Body Natural, leads off with the following 
statement:-'For as we see that the body of an 
animal consists of connected and co-ordinated mem- 
bers, so every realm and every group (congyegatio) 
consists of divers persons connected and co-ordinated 
for some one end.' Consequently he distinguishes the 
' commutative justice ' which regulates the relations 
between the members and furthers their equipoise, 
their reparation and their mutual influence, from the 
' distributive justice,' which proceeding outwards from 
some one point, such as is the heart in the body, 
distributes and communicates in due proportion vital 
force and movement to the several members". Engel- 
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bert of Volkersdorf based his whole exposition of the 
external and internal goods of the well-ordered State 
upon the supposition of a thorough-going analogy 
between State and Individual; the Individual as Part 
and the State as Whole are governed by like laws and 
benefited by like virtues and qualities8". In an original 
and spirited fashion Marsilius of Padua, who founded 
his doctrine of the State upon the proposition 'civitas 
est velut animata seu animalis natura quaedam,' carried 
out the comparison of a well-ordered State to an 
'animal bene dispositum' : only in the case of the 
animal the constitutive principle is mere natural force, 
while in the case of the State it is the force of human 
reason, and therefore the life of the organism is 
governed in the one case by the Law of Nature and 
in the other by the Law of Reason. So he compared 
even in detail the Reason which fashions the State 
with the Nature which shapes organisms. In both 
instances a Plurality of proportionately adjusted Parts 
is ordered into a Whole in such a way that they 
communicate to each other and to the Whole the 
results of their operations (componitur ex quibusdam 
proportionatis partibus invicem ordinatis suaque opera 
sibi mutuo communicantibus et ad totum). When the 
union is at its best, when it is optima dispositio, the 
consequence in the Body Natural is health, and in the 
State it is tranpuiZZitas. And, as in a healthy body 
every part is perfectly fulfilling its own proper functions 
(perfecte facere operationes convenientes naturae suae), 
so the tranpuiZZitas of the State results in the periect 
performance of all functions by those parts of the State 
to which, in accordance with Reason and constitutional 
allotment, such functions are respectively appropriate 
(unaquaeque suarum partium facere perfecte opera- 
tiones convenientes sibi secundum rationem et suam 
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inst i tut i~nem)~.  Ockham, who in many contexts 
treated the State as an organism, deduced, in a 
manner that was his own, the principle that in case 
of need one organ can supply the place of another, and 
so the State may in some cases exercise ecclesiastical 
and the Church temporal functions ". Manifold em- 
ployment was found for this analogy between State 
and Body Natural by Dante, John of Paris, Gerson, 
d'Ailly, Peter of Andlau and other writers of the 
fourteenth and fifteenth centuries. This mode of 
thought, however, attained its most splendid develop- 
ment in Nicholas of Cusa's system of Cosmic Harmony. 
H e  endeavours to present to our eyes a harmonious 
equipoise between, on the one hand, the separate vital 
spheres of all the particular social organisms-be they 
large or small-and, on the other hand, the higher and 
wider spheres of combined activity proper to those 
superior organisms which the inferior engender by 
their coalition. 

Then from the fundamental idea of the Social Ideas of 
Member- 

Organism, the Middle Age deduced a series of other ship, 
Differen- ideas. In the first place, the notion of Membership tiation, 

was developed to portray the positions filled by in- Function, 
and the 

dividual men in the various ecclesiastical and political like- 

groups. It  is remarked, on the one side, that the 
Member is but part of a Whole, that the Whole is 
independent of the changes in its parts, that in case of 
collision the welfare of the Member must be sacrificed 
to that of the Body; and, on the other side, that the 
Whole only lives and comes to light in the Members, 
that every Member is of value to the Whole, and that 
even a justifiable amputation of a Member, however 
insignificant, is always a regrettable operation which 
gives pain to the Whole". Then again, from the 
notion of an Organism, whose being involves a union 
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of like with unlike, was derived the necessity of differ- 
ences in rank, profession and estate, so that the 
individuals, who were the elements in ecclesiastical 
and political Bodies, were conceived, not as arith- 
metically equal units, but as socially grouped and 
differentiated from each otherm. Moreover, from thc 
picture of the human body was obtained the notion of 
a Mediate Articulation, by virtue whereof smaller 
groups stood in graduated order between the supreme 
Unit and the IndividualBg. In particular, the necessity 
of this arrangement was upheld against the centralizing 
efforts of the Popes which tended to break through the 
organic structure of the Church ". Furthermore, the 
conititutional order which combined the Parts into a 
Whole was regarded as an Organization which imitated 
the processes of Nature. The  task therefore that was 
set before it was that of so ordering the parts, that, as 
Marsilius of Padua says, every of them might perfectly 
and undisturbedly act upon all the rest and so form a 
Whole, or, as Ptolemy of Lucca opines, the lower 
forces should be set in motion and controlled by the 
higher, and all by the highest forceD1. Naturally there- 
fore the idea of a Function (operdtio, actus, oficium) of 
the Whole Bodya seemed appropriate to every case of 
social activity, and the member which performs the 
function appeared as an Organg" Lastly, from the 
nature of an Organism was inferred the absolute 
necessity of some Single Force, which as szwzmum 
movens, vivifies, controls and regulates all inferior 
forces. Thus we come to the proposition that every 
Social Body needs a Governing Part (pnrsprinc$ans) 
which can be pictured as its Head or its Heart or its 
Soulw. Often from the comparison of Ruler to Head 
the inference was at once drawn that Nature demanded 
Monarchy, since there could be but one heads: nay, 
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not unfrequently the inference that, were it not for 
connexion with a rightful Head, the whole Body and 
every member thereof would be altogether lifeless ". 
Other writers however expressly rejected these fal- 
lacies, urging that, despite all resemblance, there are 
differences between Natural Bodies and Mystical g7. 

The  comparison appears once more when medieval Growth 
and 

theory deals with the Origin of ecclesiastical and creation 
of Social 

political groups. However, in accordance with its Organ. 

general view of the Universe, it could not find the '"". 
constitutive principle of the group in a natural process 
of Growth, but in every case had recourse to the idea 
of Creation. Therefore, on the one hand, a divine 
act of Creation appeared as the ultimate source of all 
social grouping, in such sort that the divine influence 
either (as was beyond doubt the case of the Church) 
directly fashioned and animated the Mystical Body, or 
else less directly effected the union of Parts in Whole 
by virtue of some natural and instinctive impulse. On 
the other hand, a creative act performed by man is 
supposed, more or less explicitly by most of the 
theorists, for to produce the State in conformity with 
the type of organization which Nature supplies is in 
their eyes the work of human ReasonQs. In elaborate 
detail Marsilius of Padua endeavoured to explain how 
the Reason which is immanent in every Community 
engenders the Social Organism by a conscious imitation 
of the life-making forces of Naturegg. 

Howbeit, though at all these points an energetic Theory 
fails to 

expression was found for the thought that human conceive 
Church groups are organic, nevertheless medieval doctrine and st,,, 

paused here without attaining that ultimate resting 
place where it would have been able to formulate this 
thought in the terms of jurisprudence. As in Antiquity, 
so also in the Middle Age, the idea of Organic Society 
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failed to issue in the legal idea of Personality-the 
single Personality of the group-and yet it is only 
when this process has taken place that the idea which 
is before us becomes of service in legal science. 
Therefore it is that medieval doctrine, despite all the 
analogies that it drew from organic life, might indeed 
occasionally conceal, but could not permanently hinder, 
the progress of a mode of thought which regards the 
State as a mechanism constructed of atoms. Indeed 
that mode of thought lay in the womb of the medieval 
theory. But of that, hereafter. 

V, The Idea of MonarcAy. 

Medieval W e  must now turn to that idea of Monarchy which 
preference 
for a governed all truly medieval theory and was intimately 
Monarchy. connected with those fundamental notions which we 

have been portraying. Through all the work of 
medieval publicists there runs a remarkably active drift 
towards Monarchy ; and here we see a sharp contrast 
between antique and medieval thinking. 

God as 
Monarch. 

The Middle Age regards the Universe itself as a 
single Realm and God as its Monarch. God therefore 
is the true Monarch, the one Head and motive prin- 
ciple of that ecclesiastical and political society which 
comprises all Mankind1". All earthly Lordship is a 
limited representation of the divine Lordship of the 
World. Human Lordship proceeds from, is controlled 
by, and issues in, divine Lordship. Therefore as 
permanent Institutions, the ecclesiastical and temporal 
' Powers that be '  are ordained of God. If at one 
moment the champions of the Church were inclined to 
contest the truth of this principle when applied to the 
temporal Power, still, as time went on, even extreme 
partizans were once more willing to concede the divine 

origin-at least the mediately divine origin-of the 
State1", while on the immediately divine origin of the 
State great stress was laid by the advocates of secular 
Government1". Furthermore, the office and authority 
of every particular wielder of Lordship flow from God. 
Immediately or mediately H e  is the lender of all 
power, using as His tools the Electors or other con- 
stituents of the Ruler. Immediately from God derives 
the office of His ecclesiastical Vicar1". The  like, so 
said imperialists, is true of the Kaiser who is God's 
temporal Vicar1*, while their opponents here intro- 
duced the mediating action of the Church, but just for 
that reason expressly declared that the imperial office 
and all other lordships were loans from God'". And 
so too, not only the sovereign right of the independent 
ruler, but every magisterial function may be mediately 
traced to Him, for all powers that are sub-demised by 
superior rulers can in the last resort be regarded 
as emanations from the divine Government of the 
World l". 

But since, as already said, every Partial Whole Divine 
Right of 

must be like unto the Universal Whole, the Monarchical Monarchs. 

Constitution of ecclesiastical and political groups needed 
no further proof. Almost with one voice, the medieval 
publicists declared a monarchical to be the best form of 
Constitution. They thought that they found, not only 
in the Universe at large, but throughout animate and 
inanimate Nature, a monarchical order, and thence 
they drew the conclusion that this order is the best 
also for Church and State. Attempts were made to 
strengthen this conclusion by historical and practical 
arguments ; but in the main it rests on philosophical 
reasoning as to the essence of all human Communities. 
In this context all arguments descend from the prin- 
ciple that the essence of the Social Organism lies in 
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Unity, that this Unity must be represented in a 
Governing Part, and that this object can be best 
attained if that Governing Part be in itself a Unit 
( f e y  se m u m )  and consequently a single individual lm. 
Dante gave yet deeper import and sharper form to this 
thought when he argued that the unifying principle of 
Bodies Politic is Will, and that, for the purpose of 
presenting a Unity of Wills (unitas in voduntati6us) 
the governing and regulating Will of some one man 
(voduntas una et regudatrix) is plainly the aptest 
mean l". 

Monarchy From this preferability of Monarchy it followed 
in Church 
and State. that in the Church, whose constitution was founded 

directly by God, Monarchical Government existed 
iure divino, for God could will for His Church none 
but the best of constitutions1". In like fashion the 
doctrine which taught that the Empire also was willed 
by God led to the assertion of a divine institution of 
the Kaiser's universal Monarchy "4 Similarly in every 
Body which is a Member of the Church or Empire, 
and consequently in every human group, a monarchical 
appeared to the Middle Age as the normal form of 
government ll'. The  current legal doctrine of corpora- 
tions was wont either tacitly to assume that every 
corporation would have,-or even expressly to assert 
that it must have,-a monarchical head. 

Com- 
parison of 

But here once more a germ of disintegration was 
forms of introduced into Medieval Theory by the references 
govern- 
ment. that it made to Antiquity. Those who in their proof 

of the excellence of Monarchy appealed to Aristotle 
would also borrow from him the doctrine of Republican 
Constitutions, their forms, conditions, advantagesu2. 
But the divine right of Monarchy was threatened so 
soon as comparisons of this kind were instituted. In 
truth we begin often to hear the opinion that no one 
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form of government is more divine than another, that 
the advantages of Monarchy are relative, not absolute, 
and that there may be times and circumstances in 
which Republican Constitutions would deserve prefer- 
ence"'. In particular, whenever the Kaiser's imjerium 
mundi is disputed, an attack is made upon the founda- 
tion of the medieval ideal of Monarchy, and utterance 
may be given even to the opinion that the State which 
comprehends all Mankind may perchance be conceived 
as an Aristocracy : an Aristocracy of Sovereigns '14. 
Even in the ecclesiastical region the divinity and . 

necessity of Monarchy did not escape all doubts115. 
And then in the books of the humanists we often 
encounter an outspoken preference for antique, repub- 
lican forms116. Already in the fourteenth century there 
were decisive assertions that the argzmentum unitatis 
gives no unconditional judgment for Monarchy, since 
the unitas principatz4s is possible and necessary in a 
Republic1". In this context it became usual to repre- 
sent the ruling Assembly of a Republic as a composite 
Man, and, in the antique manner, it could be con- 
trasted with the mass of the ruled 118, so that the Mon- 
archical State and the Republican could be brought 
under one and the same rubric. 

S o  again, as regards the Monarch's position in the The 
Monarch's 

State there was a mixture of and a struggle between position. 

medieval and antique-modern thought. 
The  genuinely medieval lore saw in every Lordship 

a personal office derived from God. Despite all refer- 
ences to the Antique, what we have here is plainly the 
Germanic idea of Lordship, but that idea had received 
a new profundity from Christianity. 

So there was, on the one hand, a tendency to exalt Apotheosis 
of the the person of the Ruler. In his own proper person Monarch. 

he was thought of as the wielder of an authority that 
M. 3 
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came to him from without and from above. H e  was 
set over and against that body whereof the leadership 
had been entrusted to him. H e  had a sphere of 
powers which was all his own. H e  was raised above 
and beyond the Comm~ni ty"~ .  T h e  Universal Whole 
being taken as type, the relation of Monarch to State 
was compared with that of God to World. Nay, even 
a quasi-divinity could be ascribed to him, as to the 
Vice-Gerent of God'". T h e  lengths that the Pope's 
supporters could go in this direction are well known1"; 
and their opponents lagged not behind when Kaiser 
and Kings were to be extolled1*. 

Monarchy None the less, however, the thought that Lordship 
as Office. 

is Office found emphatic utterance. T h e  relation- 
ship between Monarch and Community was steadily 
conceived as a relationship which involved reciprocal 
Rights and Duties. Both Monarch and Community 
were 'subjects' of political rights and duties, and it 
was only in the union of the two that the Organic 
Whole consisted. Moreover, in the Community all 
the individuals stood in legal relationships to the 
Monarch : relationships which properly deserved to 
be called legal and which were of a bilateral kind. 
Lordship therefore was never mere right ; primarily 
it was duty ; it was a divine, but for that very reason 
an all the more onerous, calling; it was a public 
office ; a service rendered to the whole body1". Rulers 
are instituted for the sake of Peoples, not Peoples for 
the sake of Rulers'". Therefore the power of a Ruler 
is, not absolute, but limited by appointed bounds. 
His task is to further the common weal, peace and 
justice, the utmost freedom for all1%. In every 
breach of these duties and every transgression of the 
bounds that they set, legitimate Lordship degenerates 
into Tyranny1*. Therefore the doctrine of the uncon- 
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ditioned duty of obedience was wholly foreign to the 
Middle Age. Far  rather every duty of obedience was 
conditioned by the rightfulness of the command. That  
every individual must obey God rather than any 
earthly superior appeared as an absolutely indisputable 
truthln. If, however, already a t  an early time, some 
writers went no further in limiting the obedience due 
from subjects than this point-a point to which Holy 
Scripture itself would carry them-and, in opposition 
to the claims of the Tyrant, allowed only the right and 
duty of a martyr's 'passive resistance1",' still the 
purely medieval doctrine went much further. For  
one thing, it taught that every command which ex- 
ceeded the limits of the Ruler's authority was for his 
subjects a mere nullity and obliged none to obedi- 
encem. And then again, it proclaimed the right of 
resistance, and even armed resistance, against the com- 
pulsory enforcement of any unrighteous and tyrannical 
measure-such enforcement being regarded as an act . 

of bare violence. Nay more, it taught (though some 
men with an enlightened sense of law might always 
deny this) that tyrannicide is justifiable or a t  least 
excusable1". 

But alongside of this medieval idea of the Ruler's Theideaof 
Sovereign- Office, there appeared already in the twelfth century ty, 

the germ of a doctrine of Sovereignty which in its 
monarchical form exalts the one and only Ruler to an 
absolute plenitude of power. T h e  content of this 
plenitude needed no explanation, its substance was 
inalienable, impartible and proof against prescription, 
and all subordinate power was a mere delegation from 
it. However, during the Middle Age the idea of 
Monarchical Sovereignty remained, even for its boldest 
champions, bound up with the idea of Office. Nor was 
this all, for its appearance soon awakened a growi~lg 

3-2 
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opposition, which, always setting a stronger accent 
on the rights of the Community, finally issued in the 
doctrine of Popular Sovereignty. 

I t  was within the Church that the idea of Mon- 
ty of the 
pope archical Omnicompetence first began to appear. I t  

appeared in the shape of a pZenitado#otestatis attributed 
to the Pope1". And yet just at this point even the 
extremest theories were unable utterly to abolish the 
notion of an Office instituted for the service of the 
Whole Body or to free the supreme power from every 
limitation1". Moreover, in antagonism to this explica- 
tion of ecclesiastical Monarchy, there set in a swelling 
movement which not only denied to the Pope any 
power in temporal affairs, but would allow him, even 
in spiritual affairs, no more than a yotestas Zi?m2ata, 
and, in so doing, laid emphatic stress on the official 
character of Monarchy1"". Gradually also the doctrines 
of Conditioned Obedience, of a right of resistance 
against Tyranny, of a right of revolution conferred by 
necessity were imported into the domain of ecclesias- 
tical polity'". 

Sovereign- In the temporal sphere also the idea of Monarchy 
ty of the 
Emperor. tended to assume an absolute form when in the days of 

the Hohenstaufen the Jurists began to claim for the 
Kaiser the plenitude flotestatis of a Roman Caesar, - 
and soon the complete power of an Emperor was 
treated as the very type of all Monarchy. Still in the 
Middle Age absolutistic theory invariably recognized 
that the Monarchy which it extolled to Sovereignty 
was subiect to duties and limitations'", and (what is , 

more important) there steadily survived a11 opposite 
doctrine which, holding fast the notion that Monarchy 
is Office, would concede to the Emperor and other 
princes only a potestas Zinzitata and a right conditioned 
by the fulfilment of duty1". 
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The element of Limitation which was thus imma- Limitation 
of Mon- 

nent in the medieval idea of Monarchy began to receive archy. 

theoretical development in the doctrine of the rights of 
the Community. T o  this we now must turn. Here- 
after we shall have to observe that the Middle Age set 
legal boundaries to State-Power of every sort, and it is 
matter of course that the Monarch is restricted within 
these, even if all the Powers of the State are united in 
his person. 

VI. The Idea of Pofular Soverezknty. 

I t  is a distinctive trait of medieval doctrine that Develop- 
ment of within every human group it decisively recognizes an the idea of 

aboriginal and active Right of the group taken as gs, 
Whole. As to the quality and extent of this Right, ty. 

there was strife among parties. For all that, however, 
we may also see plainly enough the contrast between 
the once prevalent and strictly medieval conception 
and that antique-modern manner of thought which 
was steadily developing itself. Clearly in the first 
instance what lies before us is the Germanic idea of a 
Fellows hip (die germanische Genossenschafisidee). J us t 
as in the actual life of this age, within and without 
the groups constituted by lord and men, there might 
be found what we may call ' fellowshiply' grouping, so 
also, along with the Germanic idea of Lordship, the 
Germanic idea of Fellowship forces its way into the 
domain of learned theory. But antique elements were 
at work in this quarter also. In part their introduction 
was due to the Romano-Canonical doctrine of Corpo- 
rations, whence the publicists were wont to borrow, 
and in part to the influence of the Political Law and 
Political Philosophy of the ancient world. Gradually 
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they transmuted the medieval lore of the Right of 
communities until it bore the form of the modern 
doctrine of Popular Sovereignty. As, however, even 
in the Middle Age the thought of Popular Sovereignty 
was connected in manifold wise with the thought of 
the Ruler's Sovereignty, there was here a foundation 
on which the most diverse constitutional systems of an 
abstract kind could be erected : systems which might 
range from an Absolutism grounded on the alienation 
of power by the people, rhrough Constitutiollal Mon- 
archy, to Popular Sovereignty of the Republican sort. 

Popular 
soverelgn- 

I. I t  was in the province of Temporal Power that 
ty in the the Right of the Community first assumed a doctrinal 
State. 

form. 
The will An ancient and generally entertained opinion 
of the 
peopleand regarded the Will of the People as the Source of 
the State 
ofNature. Temporal Power. A friendly meeting took place 

between this traditional opinion and that Patristic 
Doctrine of the State of Nature which the Church was 
propagating. That doctrine taught that at one time 
under the Law of God and the Law of Nature com- 
munity of goods, liberty and equality prevailed among 
mankind. It  followed that Lordship made its first ap- 
pearance as a consequence of the Fall of Man'". I t  
followed also that the authority of Rulers was grounded 
on human ordinance. Then, during the Strife over 
the Investitures, the Church could draw from these 
premisses the conclusion that this humanly instituted 
Temporal Power must be subject to that Priesthood of 
which God Himself was the direct and immediate 
Founder. The defenders of the State were content 
to resist this ecclesiastical reasoning without deserting 
the old ground. In contrast to theories which would 
insist more or less emphatically on the usurpatory and 
illegitimate origin of Temporal Lordship, there was 

developed a doctrine which taught that the State had 
a rightful beginning in a Contract of Subjection to 
which the People was party'". Many reminiscences 
of events in the history of Germanic Law came to the 
help of this theory, as also the contractual form which 
agreements between Princes and Estates had given to 
many of those rights and duties which fell within the 
sphere of Public Law. Still it was also supposed that 
a successful appeal could be made both to Holy Writ, 
which told (11. Reg., v. 3) of a contract made at 
Hebron between David and the People of Israel, and 
also to a principle, proclaimed by the Jurists, which 
told that, according to the ius genfium, every free 
People may set a Sztperior over itself13'. Then, on the 
other hand, efforts were made to demonstrate that the 
human origin thus discovered for the State was not 
incompatible with the divine origin and divine right of 
Monarchy, since the People was but an instrument in 
the hands of God140, and indeed received from His 
influence the spiritual power of engendering the Ruler's 
officel4l. 

The victory of this manner of thinking was largely Contro- versy over 
due to the decisive fact that just in relation to the very the L ~ Z  

Xcgia . 
highest of all earthly Powers, the Jurists could find in 
the Corpus IurG a text which seemed expressly to 
indicate the Will of the People as the source of Ruler- 
ship. Ever since the days of the Glossators [the 
twelfth century] the universally accepted doctrine was 
that an act of alienation performed by the People 
in the Lex Regia was tor Positive Law the basis of 
the modern, as well as of the ancient, Empire14'. 

For this cause it was all the easier to generalize Voluntary subjection 

this truth concerning the highest of all temporal Com- the of rightful source 

munities, until it appeared as a principle grounded in 
Divine and Natural Law. Indeed that the legal title 
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to all Rulership lies in the voluntary and contractual 
submission of the Ruled could therefore be propounded 
as a philosophic axiom1*. True, that concrete cases 
might demand the admission that the Power of the 
State had its origin or extension in violent conquest or 
successful usurpation. Still in such cases, so it was 
said, an ex post facto legitimation by the express or 
tacit consent of the People was indispensable if the 
Ruler was to have a good title to Rulership. I t  was 
in this wise that men sought to explain the existence 
de iure of the Roman Empire, notwithstanding the 
violence which had been employed in its making, for 
they could say that the requisite subiectio voZuntaria 
could be found in the tacit consent of the Nations1". 
William of Ockham and Antonius Rosellus go even as 
far as an express constitution of this World-Monarchy 
by the vote of the majority of the Nations, and they 
refer to the doctrine of Corporations to prove that in 
such a case the vote of the majority is conclusive, 
since, on the one hand, the whole of Mankind, if regard 
be had to that original community of goods which is 
prescribed by the Law of Nature, may be treated as a 
single college and corporation (unum coZZegium et 
corfus), and, on the other hand, the establishment of 
the Universal Monarchy was, in the words of Ockham, 
an act of necessity, or else in the words of Rosellus, 
an act which was done pro  bono communi1". 

Reversion If then the Zmperium proceeded from the People, 
of power 
to the the inference might be drawn that it would escheat or 
People. revert to the People whenever no rightful Emperor 

existed. The Church, it is true, avoided this conclu- 
sion by the supposition that, since the advent of Christ, 
the rights of the People had passed to Him and from 
Him to Peter and Peter's successors. On the other 
hand, the opponents of papal claims made manifold 
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use of the idea of Escheat or Reversion. The  older 
Jurists were indeed so much entangled in the network 
of the ancient texts that in their eyes the ' subject ' of 
those rights which they ascribed to thepopulus Roma- 
nus in relation to the Imferium was the population of 
the town of Rome as it existed in their own day. 
About the middle of the twelfth century the followers 
of Arnold of Brescia made a serious attempt to claim 
for the city a right to bestow the vacated Empire1&. 
Leopold von Babenberg was the first forcibly to protest 
against this identification of the Roman townsfolk with 
the sovereignpopuZus Romanzls. The  Roman burghers, 
he says, have nowadays no more right than has pui- 
cunpue aZiuspopuZus Romano iwzjerio subiectus; and when 
rights of sovereignty in the Empire are in question, the 
termfopzdus Romanus must be understood to mean the 
whole People that is subject to the Roman I ~ e r i z ~ m ' ~ ' .  

A first application of this idea of the Escheat to the T ~ F  trans- 
lation of 

People of a forfeited or otherwise vacant Rulership the Em- 

was made when the opponents of the Popes had to pire* 

explain the so-called transZatio iqberii:  that is, the 
transfer of the Empire from the Greeks to the 
Germans. The Greek Emperor, so it was said, for- 
feited his right, and thereupon the Roman people once 
more acquired power to dispose of the Empire. There- 
fore the consensus popudi, which is mentioned on the 
occasion of Charles the Great's coronation, was the true 
act of transfer, and the Pope merely declared and 
executed the Will of the People1". Leopold von 
Babenberg, however, refuses to recognize this power 
of the Roman citizens, who at that time, so he says, 
neither possessed the Lordship of the World nor repre- 
sented the People of the World. So at this point he 
has recourse to the authority of the Pope, who by 
virtue of necessity-necessity in fact, not necessity in 
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law--had to occupy the vacant seat of the highest of 
temporal judges1@. 

G ~ ~ ~ ~ ~ ~ ~ -  In like manner many writers claimed for the People 
ship of the 
vacant 

a guardianship over the Empire or the State, pending 
Empire. a vacancy of the throne'". 
Electionof In particular, however, from this same way of 
the Ruler. thinking was deduced the right of every People to 

choose a new Head in a case of necessity : provided 
that no mode of appointment by a superior and no 
strict right of succession had been established. For all 
power was originally based upon Choice, and Divine 
and Natural Law declared that, as a matter of principle, 
it was for the Whole Body of the ruled to institute its 
Head1''. True, that by a grant of Lordship to a whole 
family, or, it may be, by other means, an Hereditary 
Monarchy might be validly created"" None the less, 
the Elective Principle was preferable, being in fuller 
accord with Divine and Natural LawE3. Therefore it 
is that the Elective Principle prevails in the Empire, 
which needs must have the best of constitutions, and in 
the Empire this principle has always been observed, 
albeit under different forms'? The  People may itself 
exercise the right of Election, or may delegate that 
right to others. T o  such an act of delegation the 
opponents of the papal claims were wont to trace the 
rights of the princely Electors of Germanyl5; while the 
Pope, so they said, had acted in this matter as one of 
the People, or, at the most, as the People's mandatory'". 
Also it was argued that, as the electing Princes per- 
formed the election as representatives of the whole 
People of the Realm, their act had all the effect of an 
election directly made by the People, and, without any 
co-operation on the part of the Pope, immediately con- 
ferred upon the Elect the full rights of an Emperorlm. 

Then as to the rights that the Community could 

assert against its Ruler when once he had been legiti- Relationof 
Ruler to 

mately instituted, there were wide differences of opinion. People. 

The conflict of theories appears already in all its sharp- 
ness so soon as the Glossators have begun to controvert 
each other over that translatio imjerii frompojulus to 
pritzcqbs, which was mentioned in the classical text. 
Some of them declared that there had been a definitive 
alienation, whereby the People renounced its power for 
good and all, and that therefore the People, when once 
subjected to the Emperor, had no legislative power and 
could never resume what it had alienated'". Others 
saw the translatio as a mere concessio, whereby an office 
and a usus (right of user) were conveyed, while the 
substance of the Imjerium still remained in the Roman 
People. Thence they argued that the People is above 
the Emperor (fojulas maior iwi$eratore), can at the 
present day make laws, and is entitled to resume the 
imperial power169. The  controversy that was thus begun 
within the field of Roman law, extended itself, until in a 
more general fashion the relation between Prince and 
People was brought into debate. Out of the debate 
there issued diametrically opposite systems. 

For those who adopted the first of these explana- The 
system of 

tions of the transZatio [that, namely, which told of ' an Ruler's 

out and out conveyance '1 it was easy to erect a system SOve"ign. 

of Absolute Monarchy upon the original Sovereignty 
of the People. In this sense even the Hohenstaufen 
could acknowledge the derivation of Lordship from the 
Popular and in fact many lawyers were at pains 
to deduce from that Abdication of the People which 
was implied in the Institution of a Ruler, a Right of 
the Monarch which should be as absolute as they could 
make it. 

Still even the advocates of ' Ruler's-Sovereignty,' ::&reb 

when once they had grounded this upon a Contract of Ruler and 
the People. 
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subjection, were unable to avoid the recognition of 
a right against the Ruler which still perdured in the 
~ ~ d y  of the People. Even they were compelled to 
regard the legal relationship between Ruler and Ruled 
as being in all respects a contractual relationship 
between the Body of the People-which Body could 
be treated as a corporation (universitas)-and its Head, 
so that the People had a strict right corresponding to 
the duty incumbent upon the Sovereign. Furthermore, 
throughout the Middle Age even the partizans of 
Monarchy were wont to concede to the Community an 
active right of participation in the life of the State. 
Political Institutions being what they everywhere were, 
some such concession was almost unavoidable. There 
was unanimity in the doctrine that the consent of the 
Whole Community was requisite for the validation of 
any acts of the Ruler which were prejudicial to the 
rights of the Whole, and among such acts were 
reckoned submission to another lord, alienation or 
partition of the lordship, and indeed any renunciation 
of the essential rights of a lordu1. I t  was just from 
this uncontested principle that J,eopold von Babenberg 
concluded that any act done by an Emperor which 
could be deemed to imply the recognition of the Pope's 
claim to examine and confirm imperial elections, or 
which could be deemed to have effected any sort of 
subjection of the Empire to the Church, was powerless 
to alienate the rights of the Empire and its Princes and 
Peoples without their con~urrence'~~. Also men ex- 
plained that, though as matter of pure law this was 
not necessary, still a general custom required that the 
Monarch should of his own free will bind himself not 
to make laws or do other important acts of rulership 
without the consent of the Whole Body or its repre- 
senta t ive~ '~ .  Not unfrequently the opinion was 
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expressed that even the right of deposing the Ruler in 
a case of necessity could be conceded to the People 
without any surrender of the maxim 'Princefs maior 
popuzo 164.' 

Then there was a mediating tendency which sought of 
to combine the idea of the Ruler's Sovereignty with Divided 

Sovereign- 
that of the People's Sovereignty. It  co-ordinated ty. 

Ruler and Community and ascribed the supreme power 
to both of them in union. Those who occupied this 
position rejected Pure Monarchy and held that Limited 
Kingship or a mixture of Monarchy, Aristocracy and 
Democracy was the best of Constitutions'". 

On the other hand, the second of the two expla- The 
system of 

nations proposed by the Glossators [for the classical Popular 
Sovereign- 

text touching the LRX Regial-namely the doctrine ty. 

that the People granted to the Monarch merely ' the 
use' of supreme power-issued, when it was con- 
sistently developed, in the system of pure Popular 
Sovereignty: a Sovereignty that remained in the 
People despite the institution of a Monarch. True, 
that even the advocates of this system held fast the 
thought-and the idea of a Contract with the Ruler 
favoured it-that the relation between People and 
Ruler was a bilateral legal relationship, which conferred 
upon the Ruler an independent right of Lordship, of 
which he could not be deprived so long as he was true 
to his pact. However, no matter what the form of 
government, the People was always the true Sovereign, 
and this was expressly stated by the maxim ' Pofuhs 
nzaior $rincipe.' Hence was generally drawn the 
inference that the Community still retained a legislative 
power over the Prince and a permanent control over 
the exercise of the rights of Rulership'". But, in 
particular, the further inference was drawn that, if the 
Ruler neglected his duties, the People might sit in 
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judgment upon him and depose him by right and 
doom1*. Just this last consequence was very generally 
drawn, and a peculiar importance was attributed to it. 
Here might be found an explanation of those cases in 
which the Pope had, or might seem to have, deposed 
Emperors and Kings and absolved Nations from the 
duty of subjection. Such cases might be regarded as 
legal precedents without any acknowledgment of papal 
power. The Pope's part in them had been not ' consti- 
tutive' but merely 'declaratory.' The  authority had in all 
cases proceeded from the Folk or its representativeslB8. 

Monarchy When the matter was regarded from this point of 
and Re- 
*ublic. view, there could be no deep-set difference between 

a Monarch and a Republican Magistrate. 
This, it is true, was not always consciously per- 

ceived. W e  can hardly, for instance, assert that Leopold 
of Babenberg's mode of thought is republican. Yet he 
expressly teaches that the People of the Empire is 
maior $so principe, can make laws, especially if there 
be no Kaiser or if the Kaiser neglect his duty, and 
can for sufficient cause transfer the Empire from one 
Folk to another or depose the Emperor. H e  also 
teaches that every particular People has just the same 
rights against its King 16'. 

Republic- Decisively republican, on the other hand, is the 
anism of 
Marsilius. system of Marsilius of Padua. With all the consist- 

ency of democratic Radicalism it erects an abstract 
scheme dividing power between the universitas civium 
and the jars princzpans: a scheme which remains the 
same, whatever be the form of government. With 
him the ' Legislator' must be the Sovereign ; but the 
People is always and necessarily the ' Legislator,' by 
the People being meant the Whole Body or a majority 
of those citizens who are entitled to vote. This inalien- 
able right is to be exercised either in a primary 
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assembly of the People or by its elected representatives. 
Therefore the Will of the People is the efficient cause 
of the State. By legislation it gives an articulate form 
to the State, distributes offices, and binds the various 
parts into a whole. In the first place it erects the 
office of Ruler for the discharge of such business as 
the universa communitas cannot itself undertake. But 
more: the matter, as well as the form, of the Ruler's 
office proceeds from this Sovereign Legislator. The  
wielder of Government is to be appointed, corrected, 
deposed by the Legislator ad commune conferens. The 
Ruler himself is only a part (pars princz$ans) of the 
Whole and always remains inferior to the Whole. By 
authority granted to him by the Legislator (per  aucto- 
ritatem a Zegisdatore sibi concessam) he is the State's 
secondary and, as it were, instrumental or executive part 
(scczrndaria quasi insfrz~mentaZis seu executiva jars). 
Therefore in all things he is bound by the laws, and 
finally, since the incorporate body (universitas) is to 
act by his agency, his government will be at its best 
when it conforms most closely to the Will of the 
Whole ( i d a  subditorum suorum voduntatem et con- 
sensunz '''). 

An essentially different system was developed by 2;r;;;u. 
Nicolas of Cues in his Cathodic Concordance; but lar sove- 

reignty. 
none the less decisively was it a system of Popular 
Sovereignty. In his eyes, all earthly power proceeded, 
like man himself, primarily from God (principaditer a 
Deo); but a God-inspired Will of the Community was 
the organ of this divine manifestation. It  is just in the 
voluntary consent of the Governed that a Government 
displays its divine origin : tunc divina censetur, quando 
per concordantiam cowzmunem a subiectis exoritur. 
Therefore all iurisdictio and administratio are based 
upon eCectio and upon a freely-willed transfer of power 
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made by the Community or its majority or representa- 
tives. There is no rightful and holy species dominandi 
that is not founded per viam voluntariae subiecltionis et 
consensus in praesidentium f raeZationes concordantiades. 
Only a Ruler who has been thus appointed is, as  bearer 
of the Common Will, a public and 'common Person 
(at sic constihtus, quasi in se omnium voduntatem 
gestans in frinc@ando, p~bZica et communis persona 
ac pater singuZorum vocetur), and only by recognizing 
himself to be the creature of the Whole does he be- 
come the father of its several members (dam se quasi 
omnium coZZective subiectorum sibi creaturanz cognoscat, 
singudova~m patw existat). T h e  function of making 
laws is by its very nature necessarily reserved for the 
Community, since all the obligatory force of laws 
proceeds from the express or silent consensus of those 
who are to be bound. Therefore the Ruler also is 
bound by the laws. H e  only receives iurisdictio and 
ad~ninistratio within the scope of his mandate. Even 
in his jurisdiction and administration he is subject to 
constant supervision, and, in case he transgresses the 
limits of his power, he may be judged and deposed 
by the People. And all this is imprescriptible and 
inalienable Right bestowed by the law of God and 
Nature1". 

Popular I n  similar fashion throughout the fifteenth century 
appeals to 
the prin- in aU the theoretical arguments by which men strove 
ciple of 
~ o , , ~ a r  to defend the rights of ' the Estates against the grow- 
Sovereign- ing might of Monarchy, frequent recourse was had to tY. 

the People's Sovereignty as to a first principle '", until 
that principle, assuming a popular form, penetrated 
more and more deeply the masses of the folk, and a t  
length took flesh and blood in the revolutions which 
were accomplished or projected during the Age of the 
Reformation. 
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2 .  Meanwhile thoughts similar to  those which had Popular 
Sovereign- been developed in relation to the State had exercised ty in the  

a decisive influence within the Church. More and Church. 

more distinctly and sharply men were conceiving the 
Church as ' a  Polity,' and it was natural therefore that 
in the construction of this Polity they should employ 
the scheme of categories which had in the first instance 
been applied to the temporal State. Indeed in the end 
the Church was regarded as charged with the mission 
of realizing the ideal of a perfect political Constitution. 
Thus, besides the transmutation of the specifically 
ecclesiastical ideals, we may see, in this quarter also, 
the well-marked evolution of a 'nature-rightly Doctrine 
of the State. 

A definition which declared the Church to be ~ i g h t  of 
the eccle- ' the Congregation of the Faithful ' was not to be eradi- siastical 

cated, and therefore the doctrine of absolute monarchy, EZfty. 
even when at its zenith, was powerless utterly to 
eliminate the idea of a right vested in the ecclesiastical 
Community taken as a Whole. However loud rnight 
be the tone in which men asserted that the Pope stood 
above the rest of the Church, had no 'Superior,' and 
therefore could judge all and be judged of none (sedes 
afostoZica omnes iudicat et a nemine iudicatur) : that 
the Senate of Cardinals, which was always more com- 
pletely supplanting the Assembly of Bishops, had 
acquired all its powers merely from the Pope and 
not from the Church : that even a General Council 
stood below the Pope, obtained from him authority to 
assemble and decide, and could neither bind him nor 
confer authority upon him''3 : none the less, there were 
two points at which a breach of these principles could 
not be avoided or could with difficulty be excused as 
a merely apparent breach. For  one thing, the election 
of a Pope was always recalling the idea that when the 

M. 4 
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see was vacant the power of the Pope reverted to the 
Community, and that therefore the Cardinals, as repre- 
sentatives of the Community, chose a new Monarch 
Secondly, the doctrine, hardly doubted in the Middle 
Age, that in matters of faith only the Church is 
infallible, and that the Pope can err and be deposed 
for heresy1", led to the opinion expressed by many 
canonists that in this exceptional case the Pope is sub- 
jected to the judgment of the Whole Church (iudicatur 
a tota ecclesia, condemnatur a concidio generadi, iudi- 
catur a subditis, ab inferoribus accusari et condemnari 
potest)": It  makes no practical difference if, in order 
to conceal this breach with the principle of Absolute 
Monarchy, men invent the fiction that an heretical 
Pope, being spiritually dead, has $so fact0 ceased to be 
Pope, and that the General Council has merely to 
declare this accomplished fact in the name of the 
Church, of which it has become the sole representa- 
tive"". 

Supre- If then in this manner a certain Supremacy of 
macyofthe 
<:ouncil. Council over Pope was still incidentally recognized by 

the existing Law of Church, a theoretical explanation 
and justification of this Supremacy would soon be forth- 
coming. The  doctrine that as a general rule the Pope 
is above the Universal Church, but in matters of faith 
is subject to it and to the Council that represents it, 
had hardly ever died But if the divine character 
of the Pope's right to rule was compatible with his 
subjection, even at a single point, to the Church, then 
it appeared possible that, without abandonment of the 
old and general principle of Papal Supremacy, other 
points might be found at which, by way of exception, a 
right of the Whole Body might be made good against 
its Head. As a matter of fact, there soon were some 
who taught that the Conciliar Jurisdiction over the 
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Pope extended to cases of notorious crime, of schism 
and of other evils which threatened the welfare of the 
Whole Ch~rch''~. Moreover, the legal doctrine of acts 
dictated by necessity was developed in such a manner 
as to justify in urgent cases an extraordinary procedure 
on the part of the Whole Church without the Pope and 
against the Pope'". 

Howbeit, from the beginning of the fourteenth F'''yp 
century an ever more triumphant doctrine pressedecclesiasti- 

cal com- forward towards a bolder statement of the case. Re- munity. 

lying now on those speculative constructions of Society 
which were supposed to have the warrant of Natural 
Law, and now upon the Positive Law touching Corpo- 
rations, it transferred to the Church that theory of 
Popular Sovereignty which had been elaborated for 
the State, and in the end it declared in favour of the 
full Sovereignty of the Universal Church as repre- 
sented by a Council. 

Already John of Paris saw in the Pope only the council 
and Pope. corporative Head of the Community, related to it 

merely as every prelate was related to his own ecclesi- 
astical corporation, having only such powers of govern- 
ment as were necessary for the preservation of unity, 
and, if he transgressed against the common weal, liable 
to be admonished by the Cardinals and deposed by 
a CouncillQ. But, a t  this point also, Marsilius of Padua 
outstripped all his contemporaries. Contesting the 
divine origin of the Primacy, he saw the Unity of the 
Visible Church under its Invisible Head represented 
only by a Council, while to the Roman Bishop, who 
was to be elected, corrected, deposed by the Council, 
he allowed no other functions than that of requesting 
the Temporal Power to summon a Council, that of pre- 
siding in it and laying proposals before it, that of 
recording and publishing its resolutions, and that of 

4-2 
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threatening transgressors with purely spiritual cen- 
sures's" And then all the propositions which flowed 
from the Sovereignty of the 'Nhole were deduced and 
stated in elaborate detail by William of Ockham. They 
were propositions which theretofore had only been 
maintained in isolation from each other, ar 1 it was left 
for the extremest champions of Councils against Popes 
to raise them to the level of a practical programme. 
Ockham marshalled all the doubts concerning the 
divine origin of the Papal Primacy : doubts which 
thenceforth grew always 10uder"~. H e  discussed the 
question whether the Church can not freely determine 
its own Constitution and perhaps wholly abolish the 
monarchical form18'. H e  explained the Election of 
Popes as the exercise of a right delegated to the 
Cardinals by the Community1". In no circumstances 
would he concede to the Pope more than a limited 
powerls', while to a General Council he ascribed the 
power of binding him by its resolutions, of sitting in 
judgment upon him, of deposing him, and of relin- 
quishing him to the temporal arm for punishment1@. 
Lastly, he maintained that in case of necessity a 
Council might assemble without papal summons and 
by virtue of its own inherent power1". 

This doctrine of the Sovereignty of the Ecclesias- 
tical Community had already been fully developed 
when the writers of the great Conciliar Age, though at 
some points they tempered it, erected it as a system 
and made it an official programme at Pisa and Con- 
stance and Basel. For d'Ailly, Gerson, Zabarella, 
Andreas Randuf, Dietrich of Niem and sqme of their 
contemporaries, the whole Constitution of the Church 
was based on the thought that the plenitude of eccle- 
siastical power was in substance indivisible and inalien- 
able, and was vested in the Universal Church repre- 
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sented by the Council, while the exercise of that power 
belonged to the Pope and the Council in ~ommon '~ .  
When the various writers attempted more precisely to 
define the relationship of Pope to Council, there were 
many variances between them ; but on the whole they 
are agreed in ascribing to the Pope the ordinary exer- 
cise of a supreme and monarchical power of govern- 
ment, and to the Council a more aboriginal and a fuller 
power which is to be employed in regulating, correct- 
ing, and, if need be, overruling the papal govern- 
ment''" Therefore in the most important acts of 
Rulership the co-operation of the Council was requi- 
site. The  Council should rectify abuses of the Pope's 
power and might have to judge him, depose him and 
even inflict corporal punishment upon himlQ1. In order 
to exercise these powers, it might assemble itself and 
constitute itself without the Pope's permission and 
against his will, though in the normal course it should 
be summoned by him'". During a vacancy of the see, 
its suppletive power (potestas su@ZeLiva) put it in the 
place of the missing Monarch, and then by itself or its 
vicars (per se $sum ved per orgagzztm ali'puod vice 
omniunz) it could exercise his rights of government'". 
In ~rinciple the election of a Pope belonged to the 
Council as representing the Whole Church, and when 
the Cardinals, as was the regular practice, performed 
this function, they were but representatives of the 
Council1". Attempts, however, were often made to 
give to the College of Cardinals an independent posi- 
tion as a third organ of the Church, intermediate be- 
tween Pope and Council'". Gerson and d'Ailly even 
believed that in this fashion the ideal of a Mixed 
Constitution, cornpounded of the three ' good polities ' 
of Aristotle, could be realized in the Church, since the 
Pope stands for Monarchy, the College of Cardinals 
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