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I
THE FORMALITIES OF BARGAINING

1. Introductory.

§ 1. The Welsh Law of bargaining, using the word bargain-
ing in a wide sense to cover all transactions of a civil nature
whereby one person entered into an undertaking with
another, can be considered in two aspects, the one dealing
with the form in which bargains were entered into, or to
use the Welsh term, the ‘bond of bargain’ forming the
nexus between the parties to it, the other dealing with the
nature of the bargain entered into.!

§ 2. The characteristic of all early law relative to bargain
is that the formalities attendant upon the bargain, not the
subject-matter of the agreement, form the contract, and
without the observance of the formalities there is nothing
to enforce.

The conception that an agreement without the prescribed
formalities was enforceable was a later development.

Hence we find the Welsh Laws, like other early laws,
deal mainly with the formalities and the legal consequences
ensuing on the observance or non-observance of those
formalities rather than with the agreement itself.

We have in the Codes matter dealing with the subject of
agreements, e.g. the sale of goods, loans, and the like, but
we have a larger volume of law dealing with the procedure
to be observed on entering into a transaction.

The Welsh Laws recognized three principal modes of
agreement, ‘ briduw ’, “amod ’, and ‘ machni’.

2. ‘ Briduw.

§ 1. Not much is said in the laws about ‘ briduw ’.

The word is said to mean ‘ the dignity or honour of God’,
but the origin of the phrase seems to be a popular mis-
translation of an oath beginning with ‘ Pro Deo .

1 IX. 304 ; XIV. 658.
B 2
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§ 2. Any agreement could be entered into by  briduw’,
but, inasmuch as it was a ‘ mutual bond ’, it would seem
that there must be reciprocal promises.

The fact that there must be reciprocal promises in
‘briduw’, ‘amod’, and ‘machni’, seems to prove con-
clusively that there could be no unilateral obligation
entered into.

§ 3. An agreement by ‘ briduw * was entered into by the
parties to the agreement grasping each other’s hand, and,
while holding the hand of the other, each party swore
“briduw’, or  Pro Deo’, to carry out the promise made by him.

The swearing with clasped hands made the agreement
binding.

It will be observed that, unlike the transactions by
“amod’ or ‘machni’, no third person was involved or
made responsible to enforce the agreement. Hence it is
said that an agreement by ‘ briduw’ was to be enforced
by the King and Church, because God, whose name had
been invoked in the oath, was the surety.

The grasping of hands was essential to the agreement,
and if one person, in the course of the transaction, placed
his hand on the shoulder or other part of the body of the
other, instead of grasping hands, it was an insult which
had to be compensated for with honour-price.

§ 4. Any person over seven, being compos mentis, could
enter into ‘ briduw ’, even a married woman.

An agreement by ‘briduw’ was enforced by suit and
distress.

Early English custom had the same mode of entering
into bargains, and reference to it is made in Alfred’s Laws,
¢. 33, under the name of ‘ God-borh '}

3. ‘ Amod.’

§1. ‘“Amod’, or as it is rendered ‘contract’, plays
a large part in the Welsh Laws, though inferior in frequency
to ‘ machni’.

Like ‘ briduw ’, it was a mutual bond, and so there could
be no ‘amod ’ where there was a unilateral agreement.

1 V.C. 128, 132 ; VI. 108; XIV. 6358.
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§2. The ordinary method of entering into ‘amod’ is
fully described in the Venedotian Code. The two parties
met, grasped hands, and stated what their promises were
one to the other in the presence of special witnesses who
were called ‘ amodwyr ’ or ‘ contract-men ’.

An agreement entered into by grasping hands only, with-
out the presence of ‘ amodwyr’, was not an ‘amod’, and
a denial of such an agreement was established by the sole
oath of the alleged promisor.

Mere negotiations did not make an ‘ amod’, nor did the
proposal and acceptance unless and until it were entered
into by the grasping of hands in the presence of ‘ amodwyr ’.

The object of having ‘ amodwyr’ present was twofold,
viz. to furnish evidence of the agreement entered into and
to provide for its enforcement when proved.

“Amod’ could be enforced by the ‘ amodwyr’ without
suit, or after suit; they, and not the executive arm of the
King and the authority of the Church, being charged with
the enforcement of the ‘ amod ’ when established.

§ 3. Quite a number of people were incompetent to enter
into ‘amod .

An idiot, a drunken man, a man sick unto death, a youth
under fourteen, professed religious men or canonists under
vows, women under the dominating rod of their husbands,
and the Sovereign were all incapable of ‘ amod ’.

“Amod ’ was a personal obligation limited to the persons
entering into it, and no person could, by ‘ amod ’, contract
so as to bind a third person; hence an ‘amod’ by a son
did not bind the father, and the father could make no
“amod ’ to bind his son after his death.

In the law of the land we saw that, except for certain
lawful needs, no ancestral land could be alienated so as
to affect the son’s rights therein. One passage in the
Dimetian Code, which says that an ‘amod’, involving
the passing of an inheritance for consideration or, with
the will of the owner, without consideration, secured the
inheritance, might seem to throw doubt on this; but the
passage simply means that a title to land acquired by
‘amod’ was as good a title as one of inheritance. It
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does not mean that a man could disinherit his son by
“amod ’.

§4. An ‘amod’ to be binding must be entered into
freely ; coercion and fraud annulled it.

Fraud or coercion in fact not only annulled an ‘amod’,
but coercion had the effect of freeing the person acting
under it from all liability, criminal and civil, and both
fraud and coercion entitled the person who, under the
influence thereof, had been induced to deliver property, to
recover the same ; if it were land at any time, if it were
other property at any time within the period of limitation.

The performance of an ‘ amod * was also excused if sick-
ness, poverty, or military service prevented the obligor from
carrying out his undertaking.

Otherwise the sanctity of contracts was supreme, and is
best expressed in the adage that an ‘ amod ’ was like a vow,
which, if once broken, must be renewed and kept afresh.

§5. An important limitation on the power to contract
existed in the provision that no contract to supply corn
could be enforced after the expiry of the next succeeding
calends of winter. The object was to prevent ‘forward
contracts ’ affecting ungrown crops, and to forbid specula-
tion in the necessities of life.

‘It is not right’, says the Code of Gwynedd, ‘to claim
corn from one year unto another.’

§ 6. Contracts were enforced by actions for specific per-
formance through ‘ amodwyr .

A person breaking his part of the ‘amod ’ lost all rights
under it, but the other side could at any time claim its
enforcement and performance.

§ 7. Perhaps the most remarkable feature about ‘ amod’
in Wales was the absolute freedom there was for freemen
to contract.

We are accustomed to the fact that society developed
from status to contract; but what is remarkable in the
Welsh Laws is that, while society rested on status, it was
permissible for every freeman to contract outside law.

This power is not referred to once or twice only, but the
expressions that  contract always overrides law * and that

CH.I ‘AMoDp’ 7

‘a contract contrary to law must be kept’ are frequent
both in the Codes and the commentaries.

The only limitation on this power to contract outside
the law was where the contract entailed harm or injury
to a third person, e.g. a contract involving the killing of
a person or the doing of an atrocious act.

It is not that it was permissible to contract for the per-
formance of an illegal act : that is not what is meant.

The rights and liabilities of people were regulated by
law or custom, and what is meant is that, if a contract
conferred rights or imposed liabilities on a person contrary
to those provided by the law, the rights or liabilities con-
ferred or imposed by the contract were to be given effect
to in preference to those secured by law or custom.

The exact scope of this freedom to contract outside law
can be illustrated by reference to its application to par-
ticular instances.

In the law of marriage we saw that ‘ amobyr ’ was paid
to the lord by the woman’s father or kinsmen giving her
in marriage. But, by virtue of the power of free contract,
the giver might contract with the woman herself or a third
person that she or he would pay the  amobyr’, and in that
case liability to pay it passed to the other party to thecontract.

Again we have seen that the law provided for the right
to readjust partitions of ‘tref y tad’, but, if there were
an agreement at the time of partition that there should be
no readjustment, the contract overrode the law.!

4. ‘ Machns.’

§1. The third formality by which agreements were
entered into in Wales, and by far the most important of all,
was ‘machni’ or suretyship.

The Welsh Laws are full of provisions regarding surety-
ship, which seem at first sight extremely complex.

One commentator complains that suretyship is one of
the three complexities of law, because it is so hard to
remember and reduce to rule, while another plaintively

1 V. C. 96-8, 134-6, 202, 330; D.C. 448, 450, 542, 612; G.C. 788;

IV. 30; V. 80, 90; VIII, 198; X. 330, 366, 388; XI. 404-8 ;
XIV. 636, 640, 658. 330, 355, 358 A5 410, a2
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remarks ¢ that if the most practised and greatest in the law
were to study it from his youth to his old age, some point
would crop up at the end, of which he had never before
heard ’.

Not only did the complexity of the law strike the com-
mentators, but they were equally astonished that any one
should, in view of the risks involved, be foolish enough to
become surety for another in a bargain.

In the Book of Cynog there occurs the following aphorism :

‘ Be not quick handed among a multitude and take up no
mischief not originating with thee, and take not the debt of
another upon thee without anything being due from®thee.’

The philosophy of backing another man’s bills can be
carried no farther than in the words of this old-time legalist,
but the fatherly advice of Cynog to his sons, and the
astonishment of other commentators, overlooked the fact
that it was difficult to avoid being a surety if asked.

The Venedotian Code insists strongly on the social duty,
and says that no one should refuse to be a surety if he were
a person who ought to stand.!

§ 2. The complexity of the law of ‘machni’ is more
apparent than real, and it is made so by confusing it with
the law of ‘gorfodogaeth’, the law analogous to the
Roman ‘ actio sacramenti’, and the law of distress.

These are all allied to the law of ‘machni’, but it will
conduce to a better understanding if we deal with them
separately and in their proper places.

There were three kinds of suretyship in the Welsh Law :
suretyship to abide law, suretyship on behalf of a person
charged with crime, and suretyship in a bargain. The
first is dealt with under Procedure, the second under the
Law of Crimes and Torts, and at present we are concerned
only with the last mentioned.

§3. ‘Machni’ was, like ‘ briduw ’ and ‘ amod ’, mutual,
that is to say, there was a reciprocal undertaking by two
parties to an agreement. The formality was applicable to
all agreements, and especially to sales of goods, gifts,
exchanges, and the like.

1 V.C. 128; VIII. 184, 206 ; X. 334; XIV. 660.
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We have noticed in ‘ briduw ’ and in ‘ amod ’ that it was
necessary for the parties to grasp hands, and to repeat the
substance of the agreement. Exactly the same require-
ments were needed in ‘ machni .

When two parties entered into an agreement by ‘ machni ’,
each of them provided the other with a surety for the
performance of his part of the undertaking, e.g. in a transac-
tion for the sale of an animal the vendor gave the vendee
a surety who guaranteed the vendor’s title to the animal
and the animal’s soundness—the ‘ dilysrwd ’ and  teithi’
of the subject-matter—and the vendee gave the vendor
surety guaranteeing the payment of the price at the time
fixed in the bargain for payment.

In a transaction by way of suretyship, the surety and the
man who gave him as surety, who is universally spoken of
as the debtor (cynnogyn), grasped hands, the surety and the
man to whom he was given as surety, the ‘hawlwr’ or
creditor also grasped hands, and the debtor and creditor
also did the same ; the substance of the agreement being
repeated at each grasping of hands.

There was no ‘traditio’ or handing of property over,
except in certain transactions, but the grasping of hands
was absolutely essential ; it sealed the bargain and made
it irrevocable, and, just as in ‘briduw’, the placing of
a hand on the shoulder of another party, instead of in his
hand, was an insult to be compensated for by the payment
of honour-price.!

§3. If there were no mutual grasping of hands there
was no complete agreement between those who had not
grasped hands, and any promise made without it was of
no effect.

If, however, any two parties to a bond of ‘machni’
grasped hands and others did not, there was an effective
bond between those who had done so, but none between
those who had not. A transaction, in which some of those
engaged did grasp hands and others did not, was described
as a delusive (gwaradog) or slip (pallog) suretyship, the latter

6 ;V. C.132; D.C. 428, 598; VI. 108; VIIL 176; IX. 240-304; XIV.
58.
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phrase being derived from the metaphor of a knot which
did not hold.

The Dimetian Code is so concise and explicit on the
subject that what it says is worth reproducing in full :

‘ If there be one hand wanting in mutually plighting, it is
called a slip surety; the nature of a slip surety is that one
end is bound, and the other loose, and on this account if the
creditor accept the faith of the debtor for paying the debt,
and the faith of the surety for compelling the debtor to pay
the debt, then each of them must be responsible by his agree-
ment to the creditor ; if he take but the faith of one of them,
then only one of them is responsible to him ; if the surety
give his faith to the creditor to insure to him his debt he must
be responsible to him for the whole debt since he takes not
the faith of the debtor.’

The Venedotian Code and the Xth Book give the delusive
sureties in the familiar form of Triads. In the former
there is obviously a slight corruption of the text, as it
includes in the delusive suretyships the case where no one
had grasped hands with another. That was not a delusive
suretyship, but no suretyship at all.

The three delusive suretyships were the following :

(i) If the vendee bought and demanded a surety from the
vendor for title and soundness, and the vendor profferred
a surety without taking him by the hand ; then, if the vendee
took the surety’s hand, there was no agreement whatsoever
between the vendor and vendee, or between the surety and
vendor.

There was, however, a bond between the surety and vendee ;
and, if either title or soundness failed, the vendee could recover
from the surety; but neither he nor the surety could make
any demand upon the vendor.

(ii) Likewise if the vendor’s surety grasped the vendor’s
hand only, and not that of the purchaser, the vendor and
vendee grasping hands, the only enforceable bond was that
between the vendor and vendee.

(iii) If one person entered into a bargain on behalf of another
and himself stood surety for that other, the bargain was not
binding on the person on whose behalf it was made. The laws
did not recognize the act of an agent, unless that act were
ratified by the formal procedure. The agent, however, having
grasped hands with the other party, was responsible to him,
and that party to the agent.

Of course these instances do not exhaust the delusive
suretyships which might arise. The same rule applied if

CH. 1 ‘MAcHNI’ II

the vendee’s surety omitted the grasping of hands, and the
grasping of hands by the two sureties without the parties
doing the same was of no avail to bind the parties.?

§ 4. The delusive sureties are also mentioned elsewhere in
the Anomalous Laws, but they must not be confused with
what are called the useless or futile (ofer) suretyships,
referred to in the Venedotian Code.

A delusive suretyship was one where promises were
made which could not be enforced, because the full cere-
mony of grasping hands had not been observed ; useless or
futile suretyships were bonds, which either had been entered
into with full ceremony and were useless because the sureties
were in law incapable of being sureties, or in which one side
had given a surety and the other had not, and that other
resiled from the bargain before being bound. The surety
given by the vendor in that case was useless, because the
vendee did not wish to avail himself of it, having resiled
from the bargain, and he was useless to the vendor as he
had not guaranteed anything to the vendor.

Yet a third useless surety is mentioned, viz. where a
surety guaranteed title, which he could not guarantee, the
vendor having no title. In that case, if the real owner
came and demanded possession, it must be restored to him.
The surety was useless to preserve possession to the vendee
as against the real owner, though of course the vendee
could obtain an equivalent from the surety.?

§ 5. We have said that among the ‘ ofer ’ sureties were
persons incapable of being sureties.

Incapacity might arise from two causes, the one want of
will, the other want of competency.

The Welsh Laws never recognized any agreement entered
into other than with full and free consent, or as it puts it,
“absence of compulsion, free giving or suffering removal of
property without impediment, threat, or question’. Con-
sequently, if any one induced another to become surety
either through fraud, coercion, or fear, the suretyship was
of no avail.

1 V.C.132; D.C. 428; VI. 108; VIIIL 176; X. 342.
¢ V. C. 126; XIV. 658, 70z.
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There were many people incompetent to give or be
sureties ; the question of competency being determined
with reference to the time at which the transaction was
entered into. So a person who was competent to be or to
give a surety was not relieved from liability if, after becom-
ing or giving, he were rendered incompetent.

Of the persons lacking competency, the most important
was a woman. A woman was competent to give or receive
a surety, i she were competent to enter into a bargain.
As the law puts it, ‘ a person who is competent to inquire
into title, is competent to provide a guarantec of title’.
But, with one exception, no woman was competent to be
a surety. The one exception was the case of a ‘lady para-
mount ’ in Dinefwr, who could guarantee a bargain entered
into by some one under her.

Where, however, a woman provided a surety she was not
competent to produce a compurgating jury of women to
deny it ; her compugators must be men, and we must also
not lose sight of the fact that a married woman could not
ordinarily make a bargain, except through her husband.!

§6. The ordinary rule was that a surety had to be of
the same status as the person for whom he gave surety,
hence it was that the King could neither give nor be a
surety.

But in addition to the King there were others incom-
petent. A foreigner, a monk, a friar, a hermit, a scholar,
a clerk, a man in debt, a person not free to attend court
without permission of his superior, a son under the dominion
and authorily of his father, a drunken man, a leper, an
insane person, and a blind man were all incompetent,
except that in Dinefwr a friar or a scholar could be a surety
if his abbot or master allowed him to be so.2

§ 7. There was certain property also for which suretyship
for title was unnecessary; such property carried its own
guarantee. In this category were money, girdles, knives,
arms, all property brought by a woman on her marriage,

property given by a lord to his man, testamentary bequests,
1 V.C. g8, 102, 126-8; D.C. 432; IV. 24, 30; VI. 110; VIII 208;
XI. 404 ; XIV. 588, 658.
2 V.C.122-8; D.C. 432; IV. 2, 30; VL 110; XL 404.
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property received by a doctor from his patient, property
received by a woman from her husband as ‘ wynebwerth ’,
or property taken as spoil of war.

§ 8. No suretyship was valid if given for the payment of
a reward for the commission of a tort or crime. Any person
who stood surety for such payment was an accessary and
punishable as such. So, too, the promisor ; while the person
who committed a crime and sued for the reward promised
was at once punishable for the crime committed.

A bargain conducted in open market was also in South
Wales not a subject for suretyship. To such bargains the
rule of ‘ caveat emptor’ applied, but it is significant that
that rule is found nowhere except in that part of South
Wales which came early under Norman influence.

Persons bargaining in open market were of the privilege
of the mart, and so a stranger and a Cymro were on the
same footing in a mart. Free trade in open mart was
recognized early, and persons incompetent to give or be
sureties were at full liberty to trade in market unrestricted.!

§ 9. The next question is whether a person could stand
surety for himself.

The ordinary formality of suretyship was, as we have
seen, for each party to proffer sureties to the other, but we
find some references to a ‘ debtor-surety’, in some of which
it would appear at first sight that the possibility of a man
standing surety for himself was contemplated. Is this the
correct meaning or not ?

The references to the triple grasp, and the powers given
to compel a debtor to pay, seem to preclude any such possi-
bility, but the phrase needs examination.

In the Dimetian Code, p. 430, we have the following
passage as translated by Mr. Aneurin Owen :

¢ Whoever shall buy property of another, and shall be him-
self surety (““ac afo mach ehunan”) for the worth of the
property, and die before payment of the debt, and leave the
property in the custody of friends, the claimant is entitled
to payment for that property because the dead who became
debtor-surety to him (*‘ a fu vach kynogyn idau ”’) was owner
of that property: he ought to swear . . . to having sold

1 D.C.606; G.C. 680; V.356; VI, 120.
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that property and to that person’s being debtor-surety (vach

kynogyn) to him for the worth of that property.’

This passage, as given, clearly contemplates a debtor
being himself surety, but we have to note that it does not
appear in all the MSS., that in some the word ‘ehunan’
is absent (which would make that part run, ‘and there
shall be surety for the worth of the property’), and that
in some the words ‘ vach kynogyn’ do not appear, either
the word ‘vach’ or ‘kynogyn’ standing alone. Still,
even if we take full cognizance of these variations, the fact
remains that the transcript appears, standing alone, to be
a fair collation from the MSS.

In another part of the Dimetian Code, pp. 396-8, a ‘ mach
cynnogyn ’ is said to be “a person who becomes surety for
one unable to abide law on account of poverty, and in that
case the inability of the party compels the surety to be
a debtor’. In yet another part of the same Code, p. 428,
we are told that unless there be a triple grasping the surety
is a slip surety, ‘ except where a person comes as a debtor-
surety on behalf of himself or of another whom he does
not produce as surety ’.

The Venedotian Code, p. 122, is, however, clear. ‘A
man is not to take a debtor as surety . . . no individual can
be both surety and debtor (vack kynogyn).’

These appear to be the only references to the *vach
kynogyn’, and there is no possibility of reconciling them.

It is, however, certain that in North Wales no debtor
could stand surety for himself; and what seems to have
happened was that, where a debtor became impoverished
and unable to pay his debts, his surety, who had then to
take on all liability without hope of recovery, was called
a ‘ debtor-surety '. This phrase became applied, as Norman
influences spread allowing a man to give his own security,
to a man who pledged his own property as security or
‘ wadium * direct.

We know as a matter of fact that in early Teutonic Law
it was possible for a man to be his own surety by giving his
own ‘ wadium ’ or pledge at the time of the bargain, and it
would seem as if in South Wales this variation was accepted.

CH. I ‘MAcHNI’ 15

It is safe, it seems, to assume that the original formality
required the surety to be a person other than the debtor,
and it was only as barter increased—as it did more rapidly
in South Wales, where towns grew up earlier than in the
north—rendering the formality cumbersome on occasion,
that the practice of a man being his own surety was intro-
duced.

§ 10. We have now to consider whether a surety’s liability
died with himself or not. Apparently it did not.

The laws provide that the liability of a surety was trans-
mitted to his son, provided always that the son derived
property from the father. It did not descend if the son
did not inherit property from his father. The same rule
applied if a surety became civilly dead, say by becoming
a monk and taking his property to the Church. In the latter
case the Church had to assume the surety’s responsibility.

If there were no son, then the lord, who took the deceased’s
property by escheat, was responsible to carry out the surety’s
undertaking.

The Dimetian Code provides a procedure for the case
where a surety died before the debt was paid to establish
the fact that the deceased was a surety. The creditor swore
with six others on the surety’s grave, and thereafter the
lord enforced the suretyship.!

§ 11. We have now to turn to the duties of a surety.

A surety given to a vendee guaranteed title and sound-
ness, and, if title and soundness failed, he was responsible
to enforce recoupment by the vendor to the extent which
the law provided or else make the recoupment himself.

A surety given to a vendor guaranteed payment of the
price at a fixed time, and, if the price were not then paid,
he was bound to force the vendee to pay or pay himself,
when called upon to do so by the creditor.

The method of enforcing payment is described in detail
in the part dealing with the Law of Distress. _

It is this which distinguishes transactions through sureties
from transactions through ‘amodwyr’. They were alike
in the fact that it was a duty common to both to force the

1 V.C.124-6; D.C. 430; G.C. 788; IV, 32 ; VIIIL 208.
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debtor to pay; they were different in that ‘amodwyr’
were not liable to make good the deficiency of the debtor,
whereas the surety was. The contract-man’s duty ended
when he had done his best to enforce payment, the surety’s
did not until he had paid the uttermost farthing himself
where the debtor did not pay.

The surety had, however, one chance of postponing the
evil day of having to pay himself.

If he were satisfied that the debtor was unable to pay at
the time fixed, he could ask him to free him from his surety-
ship by providing another surety to the creditor guarantee-
ing payment at some future date. If the creditor accepted
that novation, well and good; the old surety was dis-
charged ; if the creditor would not, the surety remained
liable.

The absolute liability of the surety to pay was subject
to certain limitations in special circumstances.

The failure of the surety to compel the debtor to pay
might be due to various causes. If it were due to the
surety’s own unwillingness to put the law of distress into
motion, there was no excuse for him ; but it might be due
either to the debtor being poverty-stricken or to the debtor
being outside the jurisdiction of the lord where the liability
was incurred and to his having no property in that jurisdic-
tion. In both of these cases the surety was said to be
a surety for a nullity (diddim).

If the non-payment by the debtor was due to poverty,
the authorities differ as to the effect.

The laws required a surety to compel a debtor to pay,
even if he reduced the latter to insolvency, and the test of
insolvency was whether the debtor was reduced to his last
garment or not. The Dimetian Code says that the surety
was bound to pay the whole of the balance due after the
debtor had been reduced to this state of insolvency, but
one passage in the Anomalous Laws says that in that case
the surety was only responsible for half the balance. This
limitation occurs nowhere else, and, in spite of its mention,
it must be taken that the true rule was that a surety must
make good all deficiencies caused by the debtor’s poverty.
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If the debtor had left the lord’s jurisdiction, leaving no
property therein, the same authority says that the surety
was only bound to pay half the debt.

The Dimetian Code has much more elaborate provisions,
and these provisions seem to represent the real law.

In determining the surety’s liability in such a case, the
first question was whether the debtor had left the jurisdic-
tion before the due date for payment, that is before the
date on which the creditor could have demanded payment,
or after. If he had left before, then the surety was bound
to pay half the debt immediately ; for the other half he
remained surety for a year and a day, at the expiration
of which time, if the debtor had not paid, the surety must pay.

If the debtor left after due date, then the question arose
as to whether the creditor had made demand or not. He
was entitled to make demand on due date, and unless he
did so and his demand were refused, he could not come
down on the surety.

Now the law provided that if the creditor did not make
demand on due date or within nine days of due date, and
the debtor thereafter left the jurisdiction, the failure to
recover was due to the creditor’s own laches, and the
liability of the surety disappeared. ‘ The obligation of the
surety ’, it is said, ‘ shall be deemed to have passed away
in the path of oblivion.’

The Venedotian Code does not deal with this particular
point, but it does deal with something very similar to it.
It is said that, if the debtor were banished from the country,
after incurring the debt and before payment, on account of
a crime committed by him, the liability of the surety was
limited to one half the debt, the creditor suffering the loss
of the other half, each of them being entitled to recover
from the debtor whenever he returned.

Somewhat analogous to the case of the debtor being absent
from the country was the case where he died before due
date.

Here again we have different provisions in the laws.
The Anomalous Laws provide that, if the debtor died, the
surety was responsible for half the debt only, and he was not

3054+2 c
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responsible for that half if the debtor had provided by will
for its payment. The Dimetian Code in one passage deals
with the case where the debtor was his own surety. It
provides that the creditor was entitled to follow the debtor’s
property into whosesoever’s hand it had come, and exact
payment therefrom, if he swore to the debt with six others
over the grave of the deceased. This provision merely
regulates the right of a creditor to recover from the deceased’s
property, but it does not refer to the liability of a surety
where the debtor had died.

In another passage it provides that the surety should
proceed by a like oath to exact payment from the three
persons nearest in kin to the deceased.

The Venedotian Code states that, where a debtor died
before payment, the surety was to compel the son of the
debtor to pay, exactly as he would have compelled the debtor
to pay, provided the son had ascended to property on his
father’s death. If there were no son, and the lord had
taken the debtor’s property, the lord became liable for
the debt.

The surety could proceed against the lord, and, though
that might savour of contempt of the lord’s authority, it is
specially provided that a surety enforcing payment by
a lord was not to be subjected to any punishment.

It would appear from these provisions, therefore, that
where the debtor died, the surety was to proceed against
the deceased’s property as he would have proceeded against
the debtor, and we may conclude that if he could not
recover therefrom he must make good the liability himself.

This conclusion is definitely supported by the Xth Book.
We have to note here that no demand could be made by
the creditor, either on the debtor or the surety, if they
were out on military service, suffering from the effects of
a violent attack, or being subjected to a prosecution for
theft.

The due date was extended until those causes were
removed. But subject to this, the creditor must make his
demand, and he was not entitled to keep the surety in
suspense. He could not grant time to the debtor for payment ;
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he must demand payment or get a new surety to cover any
extended period. If he granted extension without the
surety agreeing, the surety was freed from all liability.

It is simply necessary to add that a surety paying a debt
due by a debtor was always entitled, whenever he could,
to recover from the debtor, and that he was entitled, before
being forced to pay himself, to a period of eight days within
which to make arrangements for paying.!

5. Other modes of bargaining.

§ 1. It must not be supposed that at the time the laws
were redacted every agreement must of necessity be entered
into by ‘ briduw ’, “ amod’, or ‘ machni .

§ 2. As we have seen in South Wales, it was possible for
the debtor to cover his liability to the creditor by handing
over to the creditor at the time of the bargain some property
as a pledge, a “ wadium’, or ‘ gwystl’, which secured pay-
ment, and in such a case the ‘ gwystl’ could be disposed
of, on failure to pay on due date, just as a pledge seized
under the law of distress might be.

§ 3. In addition, just as in Rome the ‘ jus civile ’ required
no formalities in some transactions and allowed agreements
‘ consensu ’, so, too, in Welsh Law, any transaction other
than sale or exchange could be effected by oral agreement ;
in which case, however, there was a risk that a debt claimed
or agreement relied upon could be denied by the single
oath of the alleged debtor.?

6. Like provisions in other systems.

§ 1. The Welsh Laws in regard to formalities in bargain-
ing, so far as essentials were concerned, did not differ from
other systems.

§ 2. The Roman Law of the XII Tables demanded the
utterance of words in a solemn form before a transfer was
effected or before there could be a binding ‘nexus’ or
delivery of ‘ mancipium ’.

The right to property transferred depended also on certain
prescribed acts, e.g. ¢ traditio ’, those acts constituting the

1 V.C. 108, 122-4; D.C. 398, 400, 426-8, 430-2 ; IV.6; VIII. 182-6;
X. 334, 392 ; XIV. 582. 2 VII. 152 ; XI. 418,
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conveyance. The ceremony conveyed the property, and
was not merely evidence of the fact of a contract or agree-
ment to convey. The principle, though not the method, is
identical.

§2 The Irish Laws present a closer resemblance, but still
there are marked differences.

The Irish Laws appear to treat all transactions as ‘ con-
tracts * without reference to formalities as being the effective
part of the contract. That is to say, agreement itself in
Irish Law might form contract, no matter how the agree-
ment was entered into. In this particular Irish Law, which
in so many matters is primitive, arrived at a conception
of contract, approaching modern ideas, long before most
other systems did.

At the same time there are elaborate provisions relative
to sureties, directed not so much to indicate how an agree-
ment was entered into as to provide for the carrying out
of agreements when made, and in many particulars the
Irish Law corresponds to the Welsh Law.

What is very striking in the Welsh Laws is that bargaining
was individual and not communal. Throughout the whole
of the Welsh Laws, notwithstanding the importance attached
to kin responsibilities and kin rights in land and in the
matter of torts and crimes, there is not the slightest trace
of any responsibility on account of relationship in the
matter of bargaining, beyond that it was a social duty to
stand surety for a kinsman. Bargaining was a matter for
individuals, and, wherever any liability was imposed on
persons other than those who were parties to a bargain, it
was imposed, e.g. on ‘amodwyr’ and sureties, by virtue
of a contractual relationship freely entered into by such
persons.

In Ireland bargaining or contract was not entirely indi-
vidual : the communal bond of the tribe is constantly in
evidence. We get frequent references to the fact that
contracts were made by the tribe or family acting as a body,
and to the power of the tribe to repudiate contracts made
by members of it.

The principle of Irish Law was that contracts were entered
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into by individuals under the sanction or approval of the
tribe or family. Sometimes such sanction or approval was
assumed or deemed to have been given, because the contract
was of such a nature that consent to it could not be refused :
in other cases such sanction was a necessary preliminary to
make it binding on the tribe, and, if not obtained, the
contract could be impugned.

But if sanction were assumed or given, the liability to
carry the contract out or to make good any loss occasioned
by non-performance fell upon the tribe or family. For
example, in the Senchus Mér, I. 183, it is said :

‘The default of thy great-grandson, the default of thy
great-great-grandson, the default of every relative as far
as 17,

and on p. 195 there is a similar expression.

The most eloquent account, however, is in the Senchus
Moér, p. 283. The passage is worth quoting in full as showing
the rigidity and all-embracing sphere of the tribe :

‘“ Every tribesman is able to keep his tribe land ; he is not
to sell it, nor alienate it, nor conceal it, nor give it to pay for
crimes or contracts: he is able to impugn the contracts of
his tribe, and to impugn every contract of his kinsmen for
whose crimes and securities and contracts and fosterage
liabilities and land deeds he is accountable. Every litter of
pigs (i.e. a share in the young), every reward, every purchase,
every sale, every covenant, every contract, every tenancy,
every giallna-security, every service is properly due to the
lawful tribesmen by consanguinity to whom fosterage is due,
and crimes as well as profits and losses and the support of the
common senior.’

But, notwithstanding this communal nature of contract
in Irish Law, we find in the later tracts that contract had
become an individual act, and limitations on the power to
contract, similar to those in Welsh Law, had taken the
place of the earlier power of the tribe to regulate contracts.

The Corus Bescna, IV. 5, allowed the making of contracts
between two ‘lan’ persons, two ‘saer’ persons, and two
sane adults. It prohibited contracts by sons under the
domination of the father, ¢ fuidhir’ tenants, monks, ‘ daer-
stock ’ tenants, fugitives, women, and idiots, but it has the
comparatively advanced provision that contracts entered
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into by such persons might be ratified by the persons under
whose authority they were.

The Crith Gablach prohibited contracts by sons, bond-
men, monks, and fugitives, and the Senchus Mér has similar
prohibitions.?

Though we have practically nothing relative to formalities,
there are traces that the procedure of ‘ amod ’ and ‘ machni *
existed. For example, we read of the evidence of a contract-
binder being conclusive, of immediate distress upon a surety
who evaded justice, of two classes of sureties, kinsmen
sureties and hostage sureties. The former were such as
were given when both parties resided in the same country,
the latter (géall) such as were given when the debtor resided
in another country, the hostage-surety given being resident
in the creditor’s country.?

We have also mention of the right of a surety to recover
what he had paid from the debtor, of the duty of the creditor
to proceed against the surety before suing the debtor, and
many other indications of a comparable system.

As in Welsh Law much insistence is placed on the invio-
lability of contract. The world would be evilly situated
if express contracts were not binding ’, say both the Senchus
Mér and the Corus Bescna, and ‘ the binding of all to their
good and bad contracts prevents lawlessness in the world’,
runs the Senchus Mér.?

We have also reference to the fact that a contract debt
must be paid on the specified date, or, if no date were
specified, on demand, and likewise we have references to
the place of payment.?

The inviolability of contract in Irish Law was, however,
contingent, as in Wales, upon the absence of fraud and the
presence of full knowledge and consent, and the Corus
Bescna, 1V. 3, gives an account of the effect of incomplete
knowledge or consent upon a contract comparable to the
Welsh Law relative to failure of ‘ teithi * and  dilysrwdd ’.

The differences in the Irish Law, due to different lines

! Senchus Moér, I. 51, I1. 283 ; Din Techtugad, V. 55.
* Senchus Mor, I. 139, 215~17; Bk. of Aicill, III. 513.
* Senchus Mor, I. 51 ; Corus Bescna, IV, 3.

¢ Senchus Moér, I. 147 ; Bk. of Aicill, III. 155.
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of development, are great, but there are sufficient indica-
tions that the original principles were of a similar character.

§3. The early English Laws of contract are meagre.
Those laws being of a fragmentary nature do not give us
the same details as to formalities as do the Welsh ones.

That similar formalities existed there is, however, no
doubt.

The existence of a formality like ‘ amod ’ is established
by the Fragment on Oaths, c. 8; of a warranty for sound-
ness of cattle and for payment of price by the same Frag-
ment, cc. 7, 9, the Dooms of Ine, c. 56, Edward’s Laws, c. 1,
the Carta of William the Conqueror, c. 10, &c. ; of a formality
similar to ‘ briduw ’, or Godborh, as it is termed, by ZAlfred’s
Laws, c¢. 33; but the principal characteristic of English
law was the need of witnesses and guarantors or sureties
to all transactions, mainly as a security against theft. This
was over and over again insisted upon ;' and it was the
common characteristic of most Teutonic and Scandinavian
Laws, e.g. the Lex Burgund., Tit. XCIX.

As to kinds of transactions the English Law has little
to say, but we do know of sales and purchases, deposits
(where the law is comparable to the Welsh Laws), &c.

§4. The provisions of the early Scots Law are also
meagre, and practically the only law of civil obliga‘Fions
found therein relates to the provisions that all transactions,
particularly of the sale of cattle, must be conducted in the
presence of witnesses,2 but the few provisions there are
seem to indicate the same methods of contracting as pre-
vailed in Wales.

§5. In the Germanic Laws there is little relative to
contract. The Lex Baiuor., Tit. XVI, cc. g-15, does give
an elaborate account of the procedure to be adopted in
contracts of sale, in which special emphasis is placed on
the phraseology, a derivative apparently from Roman Law,
but beyond that there is little in their Codes.

! See, e. g., Ethelred’s Laws, cc. 3, 4; Hlothaire and Edric¢’s Laws, . 16’ M
Dooms of Ine, c. 25; ZAlfred and Guthrum’s Peace, c. 4; Athelstan’s
Ordinance, ¢. 12 ; Edmund’s Council of Culinton, ¢. 5; Edgar's Laws,
¢. 6 the Laws of Edward the Elder, c. 1; Cnut’'s Laws, c. 24 ; the Laws
of the Confessor, ¢. 38 ; and the Laws of the Conqueror, ¢. 45.

¢ See, e. g., Assize of King William, c. 5.



IT
THE SUBJECT-MATTER OF AGREEMENTS

THE common transactions mentioned in the Welsh Laws
are ‘cyfnewid’ (sale and purchase or exchange), ‘llog’
(leasing or hiring), ‘benffyg’ and ‘echwyn’ (lending),
“adneu ’ (deposit), ‘ rhodd ’ (gift), and ‘ cymyn ’ (bequest),
with which may be compared the Irish list in the Corus
Feine—loan, lending, purchases, contracts, and pledges.

1. Sale, purchase, and exchange.

§ 1. Wales, being a pastoral and agricultural community,
was concerned almost entirely with the sale and purchase
of animals, but the rules applicable thereto are equally
applicable to the sale and purchase of goods.

The Welsh Laws recognized no distinction between sale
for a monetary price and exchange for other goods. Both
are called ‘cyfnewid’. The absence of differentiation is
no matter for surprise, as the sale and purchase of goods
was made at least as often by barter as by the giving and
receiving of a price in money.

§ 2. A sale or exchange might be effected through surety,
contract, or ‘ briduw’, but the first named was the principal
form in actual practice. No sale or exchange without one
or other of these formalities was fully binding.!

A sale was completed and property passed the moment
the parties to the transaction sealed the bargain by the
clasping of hands. Immediate delivery of the property or
the payment of price was not a necessary ingredient of the
contract, they were incidents to the contract which could
be enforced.

§3. In every sale of goods or animals there was on the
one hand a warranty of title to convey and a warranty of
soundness (dilysrwdd and feiths), and on the other side a
warranty to pay the price at the time fixed in the agreement,

v V.76, VI 124; VIIL 176 ; X. 304; XIV. 590-8, 658.
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the warranty being usually covered by security. The Corus
Bescna is identical in its provisions regarding soundness.

The guarantee of soundness had a few exceptions, which
appear to show the beginnings of a rule of ‘ caveat emptor ’.

They are so few as to deserve notice.

Reference has already been made to the traces of this
rule in transactions conducted in open market. In addition
the Venedotian Code, p. 268, exempted from liability the
vendor of a horse suffering from internal disorders, if he
swore to his ignorance thereof at the time of sale: the
Gwentian Code, p. 706, laid down a general rule of ‘ caveat
emptor ’ in regard thereto, while the Dimetian Code, p. 572,
maintained that a guarantee of soundness included all
internal disorders. The VIth Book, p. 98, provided a rule
of ‘caveat emptor’ in all cases of animals with defective
teeth, and these are the only instances in the laws where
the doctrine was applied.

§ 4. We have to consider the effect of selling an article
or animal whose title or soundness failed, and the effect of
non-payment of the price agreed upon.

In no case was the contract voided ; it had been irrevoc-
ably sealed by the grasping of hands.

In the case of non-payment of price at the fixed day the
vendor proceeded to recover the price by putting into
motion the law of distress (q.v.) either before or after suit.
In every transaction of sale the price must be paid at once
or upon a date fixed for payment in the agreement itself ;
if no time were fixed, the debtor could pay when he chose.

If the price were not paid at the time of agreement, the
date for payment must be at least one day later.

Time for payment could be extended if the fixed date
happened to fall on Easter Day, Whit Sunday, or Christmas
Day, for a week, but, subject to that exception, payment
had in law to be made on due date. The creditor could,
subject to the freeing of the surety from liability if the
latter did not consent, extend the period of payment for
the debtor’s benefit, but if the debtor insisted on payment
on due date, the creditor must accept payment or find
himself debarred for ever from claiming.
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There was no bar to payment being made before, if there
were no contract to the contrary, but a creditor who
demanded payment before due date, lost the right to claim
on the proper date: he had to wait until the expiry of the
same number of days after due date, so, if he demanded
payment a week before due date, he had to wait until

a week after due date had expired before he could seek -

payment. In Irish Law a creditor suing prematurely was
fined five *seds’.

In case of failure of soundness the vendee also proceeded
to put the law of distress into motion to recover damages,
and the amount of damages he could claim was fixed in
the laws themselves. Nothing was left to the idiosyncracies
of judges in determining the quantity of damages. They
had to decree the amount fixed by custom.

Such amount was a definite proportion of the legal worth
of the animal or goods.

The general rule was that if an animal were clean, that
is one whose milk could be used for human consumption,
half the legal worth of the animal was the standard of
damages ; if it were unclean, one-third. In the Gwentian
Code the universal rule was one-third the legal worth.

There were certain variations of too minute a character
to be worth repeating.

The guarantee of soundness was not for all time, and we
have already noted in the chapter on the Worth of Men
and Things the time limitation.

In the case of failure of warranty of title the vendee was
entitled to recover the full value which he had paid. The
warranty for title endured for ever.

But it must be noted that this warranty was for title,
and not for continued possession. There was, therefore, no
insurance against the animal being stolen. Title was only
guaranteed so long as the vendee retained the article in
his own possession, and, if he parted with the property to
another, the vendor’s warranty did not enure to the benefit
of the new vendee. If the new vendee found his title
challenged, say by a charge of theft, he could protect him-
self by relying on the first vendee’s warranty to him, and
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the charge was then diverted to the first vendee, the property
being placed in his hands. The first vendee could then
protect himself by relying on the vendor’s warranty to him.
This was in theft cases called the law of the ‘arwaesaf’
(q.v.), but the principle was operative in all matters where
warranty of title had to be supported.

If, however, the vendee lost the property, the warranty
ended with the loss, but the benefit of it revived immediately
the property found its way back to the vendee’s hand.

We can see, therefore, why a vendee, purchasing pro-
perty ‘ bona fide’ from a vendor who had stolen it, could
not retain the property against a claim for recovery by the
true owner. His sole remedy, warranty having failed, was
to recover damages from the vendor.!

2. “ Llog’

§ 1. The second transaction referred to in the Welsh Laws
is ‘llog ’, which Mr. Aneurin Owen has rendered in various
places as ‘interest’, ‘ lending ’, and ‘ hiring *.2

Interest was prohibited in the time of these laws by the
canonists, and ‘llog ’ does not mean interest. Nor does it
mean lending. ‘Llog’ was simply the leasing out of the
property by the owner in return for a hiring fee, which the
canonist doctrine allowed.

The word ‘llog’ is derived from the Latin ‘locatio’,
and the transaction is identical with the ‘locatio’ of the
Roman Law.

§ 2. Not much is said about ‘ llog’ in the Codes.

The Venedotian Code, p. 180, refers to ‘llog’ of land in
one place only, where it is said that the owner of land is
free to lease (lloget) it for the space of a year without per-
mission of the lord ; while the IXth Book, p. 276, says that
no one has a pre-emptive right in respect to a lease, par-
ticularly if of ‘ manured ’ land.

§3. ‘Llog’ could be effected by ‘ briduw’, ‘amod’, or
‘machni’, but the transaction could be entered into by
‘ consensus * without formality.

t V.C. 116, 122-6, 130, 264, 266, 268, 270, 274, 276, 278 ; D. C. 564-8,

570-4 ; G.C. 706, 710-18; VI. 104, 120; VIII, 182, 186, 188, 208 ; X.
344; XIV. j02. 2 IX. 240.
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When property was hired out in ‘llog’, the lender did
not part with the ownership thereof, but, during the currency
of the period of ‘llog’, the owner, being out of possession,
was not entitled to swear to it as his, nor was he entitled
to inquire from the person to whom he had leased it what
was being done with the property.

The transaction of ‘ llog ’ required that the identical pro-
perty leased was to be restored on the expiration of the lease,
and not property of a like nature. It had to be returned
immediately the period expired, along with the hiring fee.

§ 4. While property leased on ‘ llog ’ was in the possession
of the hirer, the latter had to take all reasonable care of
it, and return it in the state in which he had received it,
and, provided reasonable and lawful use alone was made
of it, the hirer was not responsible for any damage to it.

Consequently, if a hired animal lost its life or was injured
while with the hirer, he was not to pay compensation for
it, unless he had used it in contravention of the agree-
ment of hiring. If it were injured by unlawful use, the
hirer paid for it, his own oath being sufficient if he denied
having used it otherwise than he would have used his own.
In every case the hiring fee must be paid.

§ 5. The use to which animals or goods leased on ‘llog”’
could be put was expressed in the agreement, and use in
excess of such terms was illegal, and must be compensated
for. The standard illustration given in the Codes is the case
where a man hired a horse to ride for a certain distance.
If he rode it beyond he paid a surreption fine to the lord,
and handed over half or a third of the extra profit he had
derived from such user to the lessor.

We have exactly the same rule in the Senchus Mér, I. 169,
‘ Wherever there is use, there is payment for use ; wherever
there is wear, there is payment for excessive wear of a loan.’!
3. ‘ Benffyg’ and ‘ echwyn’.

§ 1. ‘ Benffyg '’ and ‘ echwyn ’ are different forms of loan.

The Roman Law divided loans of property into two,
‘ commodatum ’ and ‘ mutuum ’. The Welsh Law had an

: \87 C.248,266; D.C.572; G.C.744; VI. 100; IX.240; XIV. 588,
590-o.
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identical division into ‘benffyg’ and ‘echwyn’, and a
similar, though not identical, division appears to exist in
the Irish Law of ‘arra’ and ‘anarra’, the former corre-
sponding to ‘ benffyg’, the latter to ‘ echwyn ’.

Mr. Owen translates the two words as ‘ loan ’ and ¢ borrow-
ing’, using the translations indiscriminately. The terms
cannot be rendered exactly into English, and, in the
presence of Latin equivalents, it is unnecessary to seek
English ones.

§2. ‘Benffyg’ or ‘ commodatum ’ was a gratuitous loan
for a period of an article or animal, at the expiration of
which period the exact article or animal had to be restored.

‘Echwyn’ or ‘mutuum ’ was a gratuitous loan, also for
a period, at the expiration of which an equivalent for the
article or animal loaned had to be restored.

Some things were incapable of being the subject of
‘benffyg’, e.g. seed-corn; the exact seed being used for
sowing could not be restored, but an equivalent in kind
could be, and a loan of seed-corn would accordingly be an
“echwyn’. So, too, nothing that was liable to waste could
be the subject of ‘ benffyg ’.

On the other hand, land could never be the subject
of ‘echwyn’; it must always be hired (llog), or if lent
gratuitously, be lent as ‘ benffyg .

§3. The ownership of anything given in ‘ benffyg’® was
not separated from the lender; he could not, however,
swear to it as his during the period of ‘ benffyg ’, as it was
out of his possession legally; but he could swear to it
after the period had expired.

§4. There was a material difference as to liability for
damage caused to ‘ benffyg’ from that caused to * llog ’.
In the latter case, as we have noted, provided the lessee
took reasonable care of the property hired, he was not
responsible for damages caused ; but, in the case of ‘ benffyg’,
the borrower was responsible for all damage caused, and
was liable to make compensation therefor. Even if the
damage caused were not permanent, e. g. temporary dis-
ablement by accident, the borrower must give the lender
an equivalent for use until complete recovery, and, failing
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recovery, the substitute could be retained by the lender as
his own.

§5. A ‘benffyg’ could be created by ‘ briduw ’, ‘ amod ’,
or ‘ machni’, though no formality was compulsory, but the
Gwentian Code advises in such a case the taking of a pledge
(gwystl) from the borrower, for otherwise his own oath
denying the loan sufficed to prove there was no loan.

§6. In all cases of ‘benffyg’ the purpose for which it
was made was stipulated in the agreement, and any use of
it in excess entailed a surreption fine to the lord and a sur-
render of half the profit accruing from such use to the lender.

A person taking goods on ‘ benffyg’, denying the loan,
had to refund double the value when proved.

§ 7. Inasmuch as a ‘ benffyg’ had to be restored in the
state it was in when lent, no person could create a charge
on such property, or as it is called ‘ return it with a surclaim
on it >, The application of this doctrine to the case where
a third person claimed the subject-matter as his, or in virtue
of a charge on it in the hand of the person to whom it had
been lent, is enlarged on in the Anomalous Laws.

It is provided that the borrower must take the property
at once to the lender, and if the latter admitted the loan or
the loan by him was proved, and that the third person’s
charge existed on it at the time of loan, the borrower could
return it to the lender subject to the claim. If the lender
denied the charge, the borrower could prove its existence
at the time of loan.

If, however, the borrower admitted or it was proved that
at the time of loan there was no charge on the property,
then the lender could force the borrower to defend the
claim of the third party, and decline to accept the property
back until the claim were removed from it. Should the
borrower discharge the third party’s claim or give sureties
to answer for it before reference to the lender, he created
a charge on the property, and he could not call on the lender
to recoup.

The rule of ‘ arwaesaf ’ applied to all ‘ benffyg’, alleged
to be stolen property in the hand of the lender, who had
passed it on to a bona fide borrower.
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If a borrower himself created a charge on the loan, he
was compelled to restore to the lender property of an
equivalent value free of charge.

§ 8. In ‘ echwyn ’, inasmuch as the identical property lent
was not to berestored, the ownership in the article lent passed
at once to the borrower. No question, therefore, arose as to
excess use, and no stipulations restricting user were needed.

Likewise there could be no charge of theft where the
‘ echwyn * was retained beyond the stipulated period.

Like ‘benffyg’, an ‘echwyn’ could be effected by
‘briduw ’, ‘amod’, or ‘machni’, or by pledge or ‘con-
sensu .

§ 9. In both ‘ benffyg’ and ‘ echwyn’ a definite date for
return of the article lent or its equivalent was fixed ; but,
if no date were mentioned, it could be demanded back the
following day, and if demand were not then made, the
period of currency was fixed as a year and a day.!

4. “ Adneu’ or Deposit.

§ 1. The transaction of ‘ adneu’ is in the main identical
with the ‘ depositum ’ of Roman Law.

It is briefly mentioned in the Codes, but with some detail
in the Laws. The references to it in the Codes are sufficient
to justify us in asserting that the transaction was known in
very early times.

§2. A deposit both in Welsh and Roman Law was the
entrusting of property to another for safe keeping. It
could be made in Wales with or without  briduw ’,  amod ’,
or ‘machni’.

Ownership in the property was not transferred by the act
of deposit, and the owner was entitled to recover the identical
article deposited by him.

So long, however, as the property was in the hands of the
bailee, the owner could not swear to it as his, as property
must always be in hand before it could be sworn to; title
and possession in early law being so closely allied as to be
almost indistinguishable.

! Bk. of Aicill, 151, 153, 155 ; V. C. 248, 266-8; D.C. 572, 598; G.C.

708, 728 ; IV. 12; VI. 124; VII. 168, 170; IX. 302 ; X. 324, 378, 380;
XIV. 588, 590~8, 658, 670.
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There is an interesting discussion in the laws as to whether
the owner of a deposit could prosecute for its theft while
in the depositee’s custody. He could not swear to theft,
as he had to swear to its having been taken out of his hand,
and the ultimate conclusion arrived at that he could pro-
secute is not arrived at on any logical ground.

§ 3. The prime duty of a depositee was to take such care
of the article deposited as he would of his own property.
Consequently, if the deposit were lost through negligence,
the depositee had to make good its value.

There are numerous references to a depositee’s liability
where the property was stolen from him. If it alone were
stolen, the depositee was primarily responsible to make
good the loss: he was not responsible if goods of his own
were also stolen and there were distinct traces of house-
breaking ; nor was he responsible if the deposit had been
buried in the ground and had been dug up by the thief. In
the latter case, apparently, the owner could come down on
the lord to recoup him.

The responsibility of the depositee extended to a deposit
burnt in his house.

§4. A deposit made in the precincts of a church was
illegal and irrecoverable; and if the depositee became a
receiver of stolen property and his house thereby became
forfeit, the sentence of forfeiture did not extend to the
deposit.

The owner could demand the return of his deposit at any
time, and a denial of receipt by the depositee involved the
latter, if the deposit were proved, in a penalty of double
the value of the deposit.!

§5. There are incidental references in the Anglo-Saxon
Laws, which show that the same rules existed in the main
in that law. There is a slight reference to the same system
in the Lex Baiuor., Tit. XV, providing that the bailec of
animals was not responsible for damage caused by them,
and further providing simular rules as to liability for burnt
and stolen deposits.

1 V.C. 244~8, 258; D.C. 484; IX. 238; XI. 420; XIV. 388, 590-8,
652, 672.
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The Irish Law also had similar rules relative to the loss
or destruction of deposits, the test always being whether
there was or was not negligence in guarding.

The references are slight, but sufficient to show that the
same law was of wide prevalence.

5. ‘ Rhodd’ or gift.

§1. ‘Rhodd’ or gift is referred to in both the Codes and
the commentaries.

A gift caused the immediate transfer of ownership in
the property to the donee. A gift once made was irrevoc-
able, and that rule applied to donations of land by a lord,
which could not be revoked by his successor.

§ 2. Gift could be made by ‘briduw’, ‘amod’, or
“machni’, but none of these formalities was essential. It
could be effected by delivery into the donee’s hand in the
presence of witnesses, or by delivery under suretyship or
indemnity by the donor against claim.

In every case removal by the donee was essential, but
the requirements of removal were satisfied if the donee
removed it for a short space and then returned it to the
donor, apparently as a deposit.

In making a gift it was permissible for the donor to
contract that any profit made by trading with it should
accrue to himself, but, without such contract, he could claim
nothing.

§3. The necessity for delivery of possession before the
gift could be considered complete gave rise to an interest-
ing comment on the case where the donor sent a gift by
a messenger, and the messenger, having given no sureties
to deliver it, misappropriated it.

The commentators say that the donor had parted with
the property, and the donee had not received it, and so
neither could recover from the messenger. If, however,
goods were sent by messenger, say to market, there was no
separation of the dominium over it from the owner, who
could accordingly charge the messenger misappropriating
with theft.2

v Ir. Laws, 1. 279-81; IV. 191-7.
t V.C.248; IV. 28; V. 54-6; XIV. 588, 590-8, 658.

3054.2 D
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6. ‘ Cymyn’ or bequest.

§ 1. The Welsh Laws contain references to the power to
will. The question of this power in early law presents
a number of difficult points. Was there, in early law, any
general recognition of the right to dispose of movables to
take effect post mortem ; if so, was it co-extensive with
the right to dispose of property imfer vivos; was a will
revocable; and what formalities, if necessary, had to be
observed in order to make a will valid ?

On all these points the Welsh Laws throw no light, and,
from the references in the laws, it is impossible to say
whether the right of bequest was of tribal origin, or was
derived from Roman Law, or from the later law of the
canonists.

All we can say with certainty is that the power to will is
mentioned in the Codes and Laws.

§ 2. Bequest is referred to in the XIVth Book, p. 70z,
as one of the modes of acquiring property, and in the
IXth Book, p. 254, it is said that, in case of dispute between
two persons as to which of them was entitled to a bequest,
the statement of the parish priest through whom it was made
was conclusive.

This latter appears to suggest, but it is only a suggestion,
that bequests wcre death-bed gifts without delivery made
in the presence of the priest.

§ 3. The Venedotian Code has three references to bequests,
and the other Codes one each.!

In the first mentioned it is said that a sick man could
only bequeath a ‘ daered ’ (apparently in this case meaning
donations for masses, funeral charges, and the like) to the
Church, ‘ebediw’ to the lord, and his debts, meaning, it
would seem, the assignation of definite property to meet
the ‘ ebediw * and debts due. It is specially provided that
a son may disregard any other bequest made by a sick man,
but if he did so he was an ‘uncourteous’ son, and if he
disregarded a ‘legal bequest’, relative to  daered’ and
debts, he was to be excommunicated as a publican and
pagan.

' V. C. 84, 254, 320; D.C. 452; G.C. 760,
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The impress of the Church is very apparent in this pro-
vision ; but it is difficult to say whether the reference to
a bequest by a sick man meant that only bequests by sick
men were legal or that all bequests were legal, subject to a
limitation of power in the case of a man ‘in extremis’
making a bequest.

Death-bed gifts, it may be remarked, are in some systems
of law, e.g. the Mohammedan Law, regarded with very
considerable suspicion : on the other hand, other survivals
indicate that wills derive their sanctity from the fact that
they may be executed ‘in contemplation of death ’.

In another passage the Venedotian Code states that a
thief under sentence of death might, if he were childless,
bequeath his movables, but, if he had children, his power
of bequest was limited to the making of provisions for
‘daered ’ and debts. It is improbable that thieves had
a wider power of will than ordinary individuals.

Elsewhere it says that no one could make a bequest of
an ox, engaged in co-tillage, without consent of his co-
tillers, the reason given being important, viz. that only
that which is in possession could be bequeathed.

The Dimetian Code simply says that the title to a testa-
mentary bequest was safe without ‘machni’, and the
Gwentian Code prohibits any bequest of cattle, boilers,
fuel-hatchets, or coulters to any one but the younger son,
who would be heir thereto in case of intestacy, as they went
with the homestead.

§ 4. In the Surveys we have some references to intestate
succession, indicating thereby the right of bequest under
custom.

No mention is made of it in Isdulas and Uwchdulas.
Elsewhere the rule was if any person died intestate, having
a wife, half the goods and chattels went to the lord, half
to the wife, saving the corn, which went to the Raglot,
and saving the rights of the Church, which were practically
nil under Welsh Law. If deceased had no wife the whole
went to the lord, saving the same rights. The felon’s
right to will is expressly recognized in the Survey of
Denbigh.

D 2
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In the Black Book of St. David’s there are some occasional
references.

In Ystrad Towy when a beadle died his movables went
to the lord until his accounts were settled ; in Meydryn,
the movables of all intestates went to the lord, and like-
wise in Wolveran, where, however, we get the old rule
that the lord should regrant land to the nearest heir in
blood.

In Llanteufi there is an interesting note 7e the succession
of childless widows to land. The lord seized all land where
there was only a widow, but it is said that the old rule
had been that the widow got a regrant till death or re-
marriage, and then the nearest heir was invested.

§ 5. These provisions help us but little, and it is apparent
that the right of bequest was in a state of flux.

The fact appears to be that so far as land was concerned
there was originally no power of bequest, and that the
power to will movables arose under the influence of the
Church.

From the very first the Church took a keen interest in
the disposal of the movables of deceased persons, and
was insistent that the proper destination of a dead man’s
goods was to purchase masses for his soul. It was out of
this that the claim of the Church to exercise testamentary
and intestate jurisdiction appears to have arisen.

However, the references we have show that some power
to will was recognized in the tenth century, and that in
all probability the Church was behind the conception.

Perhaps the fact that the Irish Law of wills seems to
have grown up under ecclesiastical influences is sufficient
to determine that among Celtic peoples, as among the
Germanic tribes, the power of bequest was a comparatively
recent innovation.

ITI
RESPONSIBILITY FOR ACTS OF ANIMALS

AN important part of early law is that which relates to
the responsibility for the acts of animals.

The subject falls naturally under two heads, the law of
cattle trespass, and the law of damage to persons caused
by animals.

Nearly all early societies, it may be remarked, regarded
animals in a sense as responsible creatures liable to the
same penalties as men for acts done. This interesting
chapter in early thought is dealt with by Sir James Frazer
in vol. III, chapter VI, of his Folk-Lore of the Old Testament.

1. Cattle-trespass.

§ 1. As is natural in any society dependent on agri-
culture and pasture, the Welsh Laws lay down rules in
regard to trespass by cattle on corn and grass lands. Many
of these rules are too meticulous to be of interest, and their
principal value lies in the fact that they illustrate the
thoroughness with which the codifiers did their work.

Apart from these meticulous provisions the law, however,
has interest. The rules lay down broad principles, and
throw many sidelights on the economic structure of society.

§ 2. The first main principle of the law of cattle-trespass
was that no person, however exalted his status might be,
was exempt from liability to make good damages caused
by his animals.

The second was that every man must look after his crops
and fields and do that which lay in his power to protect
them from trespass, and every person must see that his
animais did not trespass on the lands of another.

The rules illustrate once more that the general rule of
Welsh Law was that duties and rights were interdependent,
and that a man who contributed to loss by his own negli-
gence had no right to relief.
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This is well put in the Venedotian Code, pp. 3224 :
¢ Every man is to mind his corn, and every owner his animal.

Every crop that a person shall harvest he 1s to look after and

thereafter the cattle are free.’

§3. The duties imposed on a cultivator are very simple
and clear. He was obliged to fence his fields, and to keep
his fences in proper order from sowing time till the harvest
was gathered in. He was obliged also to garner his crops
by fixed dates and not to leave them on the fields ; and when
he had garnered them he was bound to take reasonable
precautions to protect them. Provided he did that he had
definite rights against the owners of animals causing loss
to him.

The chief crops referred to in the laws are corn—which
meant wheat—barley and oats, orchard produce (especially
apples), hay, cabbages, flax, and leeks.

Land was broadly divided (apart from wood and waste)
into corn lands, hay meadows, and gardens.

It was the duty incumbent on every person to keep his
garden land fenced all the year round, and the fences made
had to be of sufficient durability to prevent the ordinary
animal, while straying, from walking on to the land. It
was recognized that no fencing would keep poultry off
land, but the fences had to be of such a nature as to keep
cattle off. Provided that were done the owner of a garden
could recover compensation from the owner of cattle or
poultry breaking through a fence or flying over it and causing
damage. The fences round fields were not of so careful
a nature. Fences, however, of a rough nature had to be
placed round fields, and, if the field were a hay meadow,
they had to be maintained in order from the 17th of March
to the 1st of December.

After corn had been cut the latest day up to which it
could be left in the fields was the 1st of December. By
that time corn must be garnered and placed in stackyards.
Round the stackyard there had to be a triple band of inter-
woven osiers or the like, with a door or gate allowing ingress.

The gateway must be of wattle, strengthened by a wooden
plank in front and two on the back.
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From the time the first sheaf was brought in till the
1st of December the gateway might be left open for the
wind to blow through, perhaps for the purpose of preventing
combustion, but on the 1st of December the gateway had
to be closed, and, if it were not, no compensation for damage
caused was allowed.

With this may be compared the provision in the Dooms
of Ine, c. 40:

“ A ceorl’s close ought to be fenced summer and winter. If
it be unfenced and his neighbour’s cattle stray in through his
own gap he shall have nothing from the cattle.’

If any one placed his stacks in the open fields without
the regular stackyard fence he had no right to recover any
compensation.

From the 1st of December until sowing time the ordinary
fields were open for all cattle to graze upon at will. There
was an exception made debarring the freedom of swine to
come on meadow or arable land : they had to be confined
to wood and waste land.!

Subject to these precautions being taken the owner of
land or crops was entitled to damages for trespass.

He had three remedies.

§ 4. The first applied where the damage caused could be
made good by the restoration of a like quantity. For
example, if a sheaf of corn were damaged, the owner of the
animal had to replace it by a similar sheaf, the owner of the
damaged sheaf retaining it as well.

If there were a dispute as to whether the damage were
caused by uncaptured animals belonging to a particular
person, the alleged owner of the trespassing animals could
swear they were not his, and his oath was conclusive, but,
if he were not prepared to swear, he was responsible. If the
damage were caused to corn near a hamlet, the residents of
the hamlet had each to swear the animals were not his,
and then the whole damage was levied pro vata on every
bullock in the hamlet, it being the duty of the hamlet to
keep animals off neighbouring corn.

1 V.C. 322, 324, 326, 328, 334; D. C. 578, 606; G.C.720; V.92,
VIII. 198 ; IX. 268 ; X. 344; XIV. 504.
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If there were any dispute as to the amount of damage,
the oath of the owner of the crops was conclusive, but if
it were a question of area, and the owner of the animals
was prepared to surrender out of his land a similar area
with a similar crop, then his oath was conclusive as to area.

If the actual damage could not be compensated for by
the surrender of an equivalent, there was a fixed cash pay-
ment, which was always made for trespass on lands before
the crops thereon began to mature.

There could be no recovery of compensation for damage
to crops if the demand were made after the 1st of December
following the time when the damage was caused, and
damages to grass land could only be recovered by the next
remedy.?

§ 5. The second remedy was the right to seize animals
trespassing, and holding the same until definitely regulated
pound-fees were paid.

There was no system of local pounds: each person
impounding impounded on his own premises, and the captor
was not entitled to take his capture to another ‘ tref ’ than
that in which the damage was caused.

Seizing or impounding animals on land, which had not
been adequately protected, was prohibited, and any one
doing so was fined for surreption and the cattle impounded
were liberated.

Certain limitations were placed on the power to impound
young animals. Calfs, lambs, and kids could only be
impounded from one mealtime to another, and at the
expiration of that time they were set free without pound-
fees. Foals following their dams were also not to be im-
pounded.

Bulls, swine, stallions, boars, rams, and he-goats were
also exempt from being impounded during certain seasons,
but apparently their owners must compensate for loss.

Poultry could not be impounded when trespassing on
corn, except for a fortnight after sowing and after the corn
had begun to form in the ear.

! V.C. 322, 326, 328, 330; D.C. -8, 560; G.C. 740, 742, ;
XIV. 592-6, 602, 652. 554 5 740, 742, 744
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Before an animal could be impounded it had to be com-
pletely on the land ; so, if a horse merely stretched his head
over a fence or only planted his two forelegs in the corn,
he was not to be impounded. The sole right of the person
whose crops were damaged in that manner was to recover
the amount of the damage caused.

Strict rules are laid down as to how and when animals
could be impounded, and for their treatment in pound.

Seizure had to be made while the animals were actually
on the land trespassed upon. If they were pursued and
made good their escape from such land, they could not be
impounded.

If, in seizing an animal, the captor injured it, he had to
make good the injury, but this did not involve payment
for injuries caused accidentally. For example, if an animal,
while being driven off land, fell and broke its leg, the captor
paid no compensation.

Owners of land were permitted to use dogs to drive cattle
up to the boundary of the land on which the trespass was
being committed, and, within those limits, any injury, short
of killing, caused by the dogs did not have to be compensated
for. But if the dogs of a neighbour joined in the chase, and
they caused injury, the owner of the dogs had to pay for
injury occasioned. If dogs were used to drive animals
after the boundary was passed a ‘ camlwrw’ was paid to
the King, and the trespassing animals went free.

There was no duty incumbent on the impounder to inform
the owner of the animals impounded ; the latter had to find
out for himself where his animals had gone to. Seizure
must be open, however, and animals impounded could not
be concealed, and if an animal were concealed by the captor
and it died he had to pay its legal worth. In impounding
also the captor must drive the animals seized, and should,
for instance, he ride a captured horse to the pound, he lost
all right to recover damages.

The impounding had to be effective, and if an animal
escaped from its pound the captor could recover nothing.

Domestic animals had to be tethered, wild animals to be
put into an enclosure. Animals seized belonging to different
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owners were not to be kept together, nor were animals of
different species, lest they should fight and injure one
another. Still if the animal of one man in pound killed or
injured the animal of another, the owner of the animal, not
the impounder, paid for the damage.

The captor of trespassing milch-cattle was entitled to
milk the animals until released, but no one else was without
his permission. He was at liberty, too, to arrange for
feeding animals captured, and apparently to charge for
their feed. . '

The fees payable for impounded animals are given In
very great detail. They were not high, and never exceeded
a penny per head. Beyond that there is nothing of interest
in the scale of fees except that an animal trespassing at
night paid double.

The owner of the impounded animal had the right to
demand release immediately on the tender of fees and of
security to compensate for damage caused. He could not
demand release without doing that, and if he demanded
return without offering payment or a pledge, the impounder
was not responsible if the animal died in his custody. On
the other hand, if he refused to release when the owner
proferred a pledge, he paid for any damage caused to the
cattle thereafter.

A person whose animal had been impounded had no
other remedy whereby to recover his animals except by
payment of the pound-fees, and, should he be so injudicious
as to sue for theft or surreption, he lost all right to the
impounded animal, and if there were any allegation that the
impounding was illegally effected, the oath of the captor
was conclusive.!

In the Irish Law there is a very elaborate system of
impounding for trespass. The law there forms in reality
a part of the law of distress. It would be of little value to
detail the Irish Law here. It suffices to note that in many
details, e.g. the system of pounds, the prohibition on
mixing different kinds of cattle in pounds, the increased

1 V. C. 262, 322, 324, 326, 328, 330, 332, 334; D.C. 446, 558, 560 ;
G. C. 708, 740, 744, 786; V. 44; VL. 114; IX. 240-2,268; X1V. 594-6.
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fees for trespass according to time, and the right to drive
trespassing cattle off fields, they closely resemble the Welsh
Laws.

They provide also for the payment of compensation, but,
as usual, in the most meticulous fashion.?

Other systems have not much to say about cattle-trespass.
The provisions of the Lex Salica, Cod. I, Tit. IX, fairly
represent the general Germanic Law, and are comparable
to the Welsh ones.

All damage in meadows and enclosures had to be made
good by the owner of the cattle. Impounding was permitted,
but a person impounding had to inform the owner, and, if
he did not, any cattle injured or dying had to be com-
pensated for. Similar rules occur in the Lex Burgund.,
Tit. XXIII, XLIX, and CVI.

§ 6. The third remedy for cattle-trespass in Welsh Law
was the right to kill the animal trespassing.

This right was confined to geese trespassing on corn or
in a stackyard, and to pigs trespassing on woodlands.

Woodlands in Wales belonged either to the tribal bodies
or the territorial lords, with certain rights therein pertaining
to the freemen. Some woods were reserved, some unreserved.
The herds of swine, which we find playing an important part
in the economy of early Europe, were of importance in Wales
also, and they were free to roam in the woods.

There was, however, a close season in reserved woods,
extending from the end of September to the beginning or
middle of January, during which swine were not allowed
in the woods.

As their capture in woodlands was difficult, the owner of
the woods was entitled to kill swine trespassing in the close
season. The right to kill is definitely regulated.

A territorial lord could kill the tenth pig, and every pig
over ten, while an ordinary °uchelwr’ could kill every
tenth pig. Why the law of tithes should have been applied
it is difficult to conjecture. It was out of this system that
the later law of pannage developed.?

* Ir. Laws, I. 137, 161, 183, 269, 305, 325 ; V. 137, 141 ; also the Breatha
Comaith issa Aridso.

* V.C. 328; D.C. 554, 560, 606; G.C. 742, 792 ; IX. 268; XIV. 596.
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§~. Certain animals causing damage were exempt from
liability for damages. Bees, birds, other than domestic
fowls, and wild animals which had been tamed, were so
exempt : they were considered as outside the control of
the possessor.

§ 8. Connected with the law of trespass on land is the law
of trespass in herds and precincts, the law of ‘ nets’.

Briefly stated that law provided that every person had
precincts in which trespass by animals must be paid for.
The King’s ‘nets’ were his demesne, his stud, and the
flocks of his ‘ maerdref ’ ; the nets of a freeman his pasture
land, his herds of cattle and swine ; the nets of a  taeog’,
his herds of cattle and swine and his house ; and the law was
that in addition to the right to seize and impound, the owner
of animals trespassing in the nets paid a fee of fourpence.

It was one of the privileges of Arfon that there were no
royal nets in that countryside.!

2. Injuries by animals.

§ 1. The same rule applicable to cattle-trespass, viz. that
every person was responsible for damage caused by domesti-
cated animals of his, applied to injuries and other damage
caused.

Likewise the rule applied that no one was responsible for
the acts of wild animals, even if kept as tame ones.

Payment was enforced by the ordinary law of distress.

§ 2. Damages by animals were not to be compensated for
if the animal acted in self-defence. They had the same
right as human beings: ‘Not only have men’, it is.said,
‘ the liberty to withstand violence, but irrational animals
also have the right.” So if one animal attacked another in
the usual place of resort of the latter, that latter was entitled
to defend his right to be in that place. Damages by the
aggressor had to be paid for, but the defending animal was
free.?

§ 3. Injury caused by a rabid animal had not to be
compensated for, nor injury caused by one vicious animal
to another.

1 V. C. 76, 106; D.C. 434-6; G.C. 776, 778. ¢ X, 308.
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By ‘vicious animal’ was meant a male in pursuit of
a female of its own kind. Consequently, if a stallion killed
another there was a contest between ¢ vicious animals’
beyond the reasonable control of the owners, but if a vicious
animal killed one which was not vicious, full worth had to
be paid.*

§ 4. Injury by a mad dog was not paid for, but this did
not imply that a person could not defend himself against
a mad dog. On the contrary, if a person were attacked
by a dog, mad or otherwise, he was entitled to defend
himself. In the quaint phraseology of the law the person
attacked could place his weapon between himself and the
animal, and if the dog ‘ went upon the weapon so as to be
killed ’, nothing was to be paid for it. The Anomalous Laws
allow killing of a mad dog in self-defence without qualifi-
cation.

Though injury by a mad dog was not to be compensated
for by the owner, this only applied where the owner had
no reasonable ground for suspecting his animal might be
a danger.

If he had a dog, accustomed to bite, he must keep it
within nine paces of his own house. It could be killed
with impunity outside that limit, but within it any one
killing the dog had to pay 2s., because the animal was
within his own territory, to protect which it was his duty
and instinct.

Even so, however, no one was to keep a dog accustomed
to bite after it had bitten three people. The master was
then compelled to kill it himself.

The owner of a dog was also liable to pay for all blood
drawn by it at its legal worth, but if the dog were killed
the amount was reduced by 164.

The owner of a dog was not responsible for the act of the
dog, if set on by strangers: the liability to pay was then
transferred to the person setting the dog on.

These provisions, though at first sight trivial, are of value
as indicating the principles on which liability for injuries
caused was based. Those principles were responsibility

1 IV. 4.
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for that capable of control, subject to a right of self-
defence.!

§ 5. A further interesting provision as showing communal
responsibility is the case where an animal was injured by
another without it being known whose animal caused injury.
If an animal were killed or injured by another in the same
herd, the oath of the herdsman was conclusive as to which
animal caused the injury, and the owner thereof paid ; but
if an animal were killed near a hamlet and not in the herd,
the owner of the animal killed took relics with him to the
hamlet, and put every resident to the oath that he was
ignorant as to which animal had killed the other. If all
swore ignorance, the value of the animal killed was paid by
the whole hamlet, the value being assessed on every bullock
in the hamlet.?

§ 6. We may add here the rules relative to injuries caused
to animals. Every one injuring an animal, whether by an
advertent or inadvertent act, paid compensation therefor,
just as he would pay if he injured a human being.

He might, however, take over the animal and keep it
until it was cured, returning the animal then, and in the
meantime giving the owner another animal of the same
quality for use. Should the animal die or be incapable of
being restored, the animal given for use became the property
of the person to whom it had been given.

Killing or injuring an animal in self-defence entailed no
liability, if done in the reasonable exercise of defence of
one’s own life.

Inadvertent injury to a hired animal was not to be com-
pensated for: it was part of the risk of ‘llog .

If injury were caused deliberately, there was frequently
an addition of a ‘ camlwrw ’ to the compensation.?

§ 7. These provisions are not peculiar to the Welsh Laws.
By Tit. VIII of the Roman Law of the XII Tables, com-
pensation for all injuries or damages caused by four-footed
animals had to be paid for, but the damage could be

! D. C. 496-8, 500; G.C. 730—2; XL 414; XIV. 576.
2 D.C. 562; G.C. 714, 744 ; XIV. 632,
2 V.C. 110-12, 264 ; D.C. 496; G.C. 744; VI 100; X. 308, 382.
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liquidated by the surrender of the animal causing the
damage.

In the Irish Laws the same general provisions are to be
found. There the damages were reduced if the attacking
animal were killed, but subject to that full compensation
had to be paid.

Exemptions were accorded to bulls, rams, &c., in the
rutting season, and to horses fighting among themselves ;
and identical rules in regard to injuries by dogs and the
liability of the setter-on are given. Even in such a matter
as that where injury was caused by an animal in a herd,
and it was not known which particular animal was respon-
sible, there was a parallel rule providing that the owners of
the cattle might pay the damage jointly or cast lots among
themselves to determine who was to pay.!

In the early English Laws rules of a similar nature exist,
particularly in Alfred’s Laws, cc. 23, 24. Injuries by
animals to men had, as a general rule, to be compensated
for and the offender delivered up; dog-bites were paid for
at fixed rates, and if one animal killed another, the live
animal was sold and the proceeds divided between the two
owners.

Similar rules occur in the Germanic laws, but it suffices
to give the references to a few : Lex Salica, Cod. I, XXXVI ;
Lex Alamman., Pactus III, cc. 17, 18 ; Lex Baiuor., Tit. XIV;
Lex Burgund., Tit. XVIII; Lex Langobard. (Ed. Roth),
cc. 322 et seq.; Lex Saxon., IL. 57; and Lex Ripuar,, c. 46.

i Ir. Laws, III. 181-7, 193, 231, 269, 271, 359, 381, 415, 441, 529, V.183;
Heptads, VIIL.



IV
MISCELLANEOUS PROVISIONS

A FEW miscellaneous provisions remain to notice.

1. Payment of debis of deceased persons.

§1. It was the rule of Welsh Law that there was no
personal responsibility on the part of any person to pay the
debts of his father or ancestor. It was also the rule, as we
have seen, that, except for special necessities, no person in
possession of ‘tir gwelyauc’ could charge that land for
debt, so as to affect the property after his death; but,
though that was the law, heirs, on succeeding to property,
were responsible to pay the debts of the deccased pre-
decessor. That liability was limited to the extent of the
property received, so, if property descended to a number of
heirs, each contributed pro rata.

The liability to pay debts was confined to persons succeed-
ing by ‘ natural right’, and no liability attached even then
to pay for the unlawful acts of a predecessor in title.

“Alltuds’, who had no ‘natural right’ of ascension to
a predecessor, were not responsible for such debts.?

§ 2. The Welsh rule is identical with the Germanic and
Celtic rules prevailing elsewhere.

The Sachsenspiegel incorporates the Germanic rule in
Art. VI:

‘Qui haereditatem percipit debita solvit quantumcumque
haereditas in mobilibus vel sese moventibus perdurabit.’

The same rule is found in the Leges Burgund., Tit. LI,
the Lex Langobard. (Ed. Roth., c. 365), and the Lex Ripuar.,
c. 77.

Under Irish Law the rule was similar, the test of liability
being whether the heir had inherited property (Senchus
Mor, I. 227), and also under Scots Law (Leges Quatuor
Burgorum, c. 89).

1V.C.124; D.C. 432; V.354; X. 302 ; XI. 306-8.
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2. Paytition of Movables.

§ 1. The rules for partition of landed property have
already been considered: the rules for partition of other
property are few, but simple and complete.

§ 2. No person could be compelled to maintain co-owner-
ship against his will : the right to partition of movables
was absolute, and, if refused by a co-sharer, the lord, on
being appealed to, must divide.

Property might be physically capable or incapable of
partition.

If capable of partition, and there were two co-sharers, it
could be divided by one of two methods. The co-sharers
jointly made a rough partition into two portions. Each
co-sharer took one of these two portions and divided it into
two again, then each co-sharer chose one part out of the
portion so divided by the other. That mode of partition
was called partition by agreement.

If that mode were not adopted, then the person who was
lowest in status divided, or if status were equal, the youngest
in age divided, and the other chose. If it could not be
ascertained who had lowest status or who was youngest,
division must be by agreement.

But if one party were averse from dividing, the one
desiring partition divided, and the other party chose which
portion he would take.

If there were more than two co-sharers, the person desir-
ing partition divided the property into lots, and the person
with the highest status chose his lot first, then the person
next to him, and so on, the last lot being left for the
divider. If status were equal, choice was made in order of
seniority.

If the property were incapable of partition, e.g. a cow,
the person seeking partition fixed its value, and the other
party chose whether he would have the property, paying
the divider’s share, or would take half the valuation, leaving
the property with the divider. The property remained joint
until the valuation was paid.!

1V, 88,
3054.2 E
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3. Meaning of Property.

§1. We have discussed under the land laws the Welsh
conception of ‘ priodolder ’ rights, and in dealing with bees
in the succeeding chapter the conception the Welsh had
of acquisition of property in ‘res nullius ’ is constdered.

Very little is said in the laws beyond that as to what
constituted ‘ property ’.

Undoubtedly, the early legal mind could hardly dis-
tinguish between possession and property, and the whole
of the law of procedure is coloured by that fact, but the
beginnings of a distinction are apparent in the laws.

§ 2. In the Dimetian Code, 550-2, movables found on
a man’s land and belonging to an unauthorized squatter,
could not be appropriated until three days or nights had
elapsed ; and, in what we may call the law of treasure trove,
there are clear indications, though they be of a late period,
of a differentiation arising. Under that law everything a
“ priodawr’ found concealed on his land belonged to him,
except gold and silver, which belonged to the King, but
articles found entangled in a weir could not be appropriated
by the owner of the weir.

Wreckage before payment of port dues and flotsam
belonged to the King, but if not claimed by him the finder
could take it. If port dues had been paid, the King claimed
nothing, and the owner of the vessel was entitled to all
wreckage. The distinction is crudely expressed, but the
beginnings of a distinction between possession and property
are manifest.!

§ 3. In the law of lost property the growing distinction is
more manifest, though the rules are to be found principally
in the commentaries.

Ownership in property lost by negligence was never
parted from the owner, except in the case of a needle,
a horseshoe, or a penny.

If two persons both lost property of a similar nature, and
one of them found one of such lost properties, he retained
it until the other went to law and established his own

title to it.
1 V. 46, 52—4, 72 ; VL 102.
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Animals could never be claimed by the finder. He had
to apprise the lord of his find, and the latter proclaimed
the discovery, and if they were not claimed, they were
regarded as ‘ waste ’ of the lord’s.

So too was the rule regarding valuable property found
on the roadside, though one authority implies that the dis-
coverer of lost property was entitled to keep it, for it states
that if two persons, walking in single file, came across lost
property, then, if the foremost of the two found it, he must
share with the hindmost, but if the hindmost found it, the
foremost, who had passed it by, had no claim.

Property lost through gambling was not regarded as lost
property. Though frowned on, gambling was not illegal,
and anything lost in gaming was irrevocably lost.

The XIVth Book is free from the complication that
possession and property are almost identical, and deter-
mines that property in a thing is never lost, unless it be
voluntarily parted with, but even then it is apt to confuse
and identify the parting with possession and the parting
with property. That is, it does not distinguish the parting
with possession with intention to retain property therein
from the parting with possession with intention of delivering
ownership.

This distinction must be constantly borne in mind in
the law of procedure, for, without it as the key, much of the
law of procedure is unintelligible.

1 V. 48, 72; VI 116; VIII, 240 ; XIV. 588, 590-8.
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THE GAME LAWS

§ 1. THE game laws partake of many characteristics, but
in view of the light they throw upon certain early concep-
tions of property, they may be conveniently considered
under the Law of Civil Obligations.

§ 2. In early Wales sport was not an exclusive royal or
baronial privilege. Hunting and fishing were, as a rule,
free to all freemen, and some animals could be hunted also
by the unfree, notably the otter, wolf, fox, and roebuck.

The exclusive rights of the King were very limited. He
was entitled to every male hawk and aerie in his dominions,
and every one slaying a hawk paid its legal worth to the
King, plus 30d. to the owner of the land on which it was
killed.

We have here an inferential recognition of the freeman’s
right to hawks on his own property, and the Survey of
Denbigh expressly reserves to freemen hawks found in their
private woods.

Ravens, buzzards, and cranes were all royal birds, and
beavers, martens, and ermines were royal animals, for the
killing of which the legal worth was paid to the King, not
as a ‘fine’ for a criminal offence, but as compensation for
trespass.

In addition, the King had a few special hunting privileges.
The times of hunting are mentioned in the Codes, and the
King was entitled to enter on any land in the pursuit of
game.

In a chase he was entitled to unleash his hounds thrice
before the hounds of any one else were let go, and a hart
set up by his hounds was inviolate. It was called the King’s
hart, and should, by chance, another hound overtake it the
carcass belonged to the King, and must be retained by the
finder for his disposal.
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The only trace of anything in the nature of a fine is found
in the unauthorized slaying of a King’s hart.

§3. All free Welshmen were at liberty to hunt in their
own tribal lands. Moreover, if a freeman were on a road
and saw an animal of chase on another’s land, or in the
King’s forest, he was entitled to shoot at it from the road.
If his arrow struck the beast, he was at liberty to follow
it wherever he chose. He could not, however, enter on
another man’s land until he had hit his quarry, and wherever
he overtook it he gave one-quarter of it to the owner of the
land. If he lost sight of it, and it died on the land of another,
the owner of the land finding it got three-fourths if it were
edible, 1s. if it were not.

Pursuit of an unhit animal was not reserved to the person
who first unleashed his hounds. Any one was at liberty to
let loose his hounds after any animal, but, if it were over-
taken by any hound, the carcass belonged to the man who
had first unslipped his dogs, provided that he continued in
the chase until the animal were overtaken.

§ 4. The importance of these regulations lies in the views
taken of property in that which was wild.

The Roman Law 2 held it was immaterial whether a man
took wild beasts or birds on his own ground or that of
another. ¢ Whatever of this kind you take is regarded as
your property so long as it remains in your keeping, but
when it has escaped and recovered its natural liberty, it
ceases to be yours’, and ‘ A wounded animal is not yours
until you have captured it’.

The Roman Law took as its test of property in ‘res
nullius’ the effective seizure and control of the hunted
animal. It paid no regard to any claim by the owner of
the land on which the animal was. The Norman Law, on
which the whole of the subsequent English game laws
was based, gave property in the chase, subject to the very
wide royal privileges, to the owner of the land. Possession
of land carried with it the right to everything on it.

There were two diametrically opposed principles in these

1 V.C.286-8; D.C. 496; G.C. 736-g0; IV. 6, 8.
3 Just. Lib. II, Tit. I. 12.
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two laws. The Welsh Law occupied a sort of midway
position between the two, being produced possibly by the
clash of the two views.

Game was ‘res nullius’, and no one could trespass on
another’s land in its pursuit, but effective control com-
menced from the moment when a man marked it down as
his own by wounding it, and he was then entitled to follow
it up anywhere. The King, being ‘ owner of all land’,
could enter, without trespass, on any land.

§ 5. The killing of stags was prohibited, except by hunt-
ing, except when the stag was trespassing on corn.

Snaring and trapping appear to have been common
practices. Any one could set a snare or trap on his own
or waste land, but should a strange animal or passer-by fall
into the trap, the snarer had to pay for the injury caused.
He could avoid damages to a human being by placing a cross
to indicate his snare, but that precaution did not avail
against animals, even if trespassing.

Setting of snares on the land of another was forbidden
under penalty of a fine paid to the owner of the land, who
likewise walked off with the carcass caught. An animal
caught in a snare, escaping therefrom, and falling into the
snare of another, belonged to the setter of the first snare,
if it carried the net with him.!

Netting was permissible anywhere, and if any bird or
animal became enmeshed in a net cast, and it broke the net,
the owner of the animal was obliged to pay for it, unless
the intruder were killed, in which case it was considered
to have met with just retribution.

The principle applicable in these rules is the same as
applied in the provision that wounding an animal gave the
right to claim it.

Similar rules exist in the Lex Alam., Tit. LXXXV-VI,
Lex Angl. et Werion,, c. 61, Lex Rip., c. 20, and in the Book
of Aicill, III. 273, 451-3.

§ 6. Fishing was unrestrictedly free to every one in Wales,
in the sea or the river, for the sea and the river were in-

capable of appropriation, and fish were naturally ‘ res nullius’.
1V.C.288; D.C.552; G.C. 764; V. 52 ; VI. 102—4.
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Attempts to appropriate and preserve waters seem to
have been made in early times, for one of the privileges of
Arfon protected the freedom to fish in the Seiont, Gwyrfai,
and Llyfni. In South Wales, perhaps under Norman in-
fluences, partially preserved waters were recognized, for it
is provided that a person fishing in such waters must give
two-thirds of his catch to the owner of the water.

The absolute freedom to fish was not interfered with, so
far as can be judged, by any prohibition in any of the
Norman surveys of the fourteenth century, save in the First
Extent of Merioneth.

Cymmer Abbey had, however, by grant of Llywelyn,
special rights in the waters of the Mawddach estuary, a most
exceptional case.

A peculiar provision in the Anomalous Laws gave fish,
cast up by the sea, to the King under the general law of
jetsam, until the tide had ebbed for the third time.

Fishing was conducted by weirs, hooks and lines, and
nets. The nets in use were the salmon net, the grayling
net, and the trout net. Bow-nets were also in use.!

§ 7. Some light is thrown on the conception of property
in that which was wild in the law regarding bees. Bees are
often chosen as a means of illustration in many early laws,
because of the importance of honey as a sweetening material
before the introduction of sugar, and because of the impor-
tance of wax in the service of the Church.

The Roman Law regarded wild bees as ‘ res nullius’, and
no one had a right to wild bees on his own land until he had
obtained physical possession of them by hiving. Any one
coming on the land of another could secure possession of
the bees by hiving them, but the owner of the land could
prevent trespass on the land; nevertheless, once trespass
was completed and the bees secured, he could not recover.
In early English Law the bees belonged to the owner of
the land, though the dactrine was never developed in that
law. It was developed in the Norman Law in Jerusalem
along those lines.

1V, C, 106, 302; D.C.552,584; G.C.724; IV.4,; V.52,102; XIV.
576~608.
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The Brehon Law is hopelessly involved, and nothing is
more characteristic of the ancient Irish tendency to hair-
splitting than the extraordinary tract Bech Bretha, which
is entirely devoted to the law of bees.

In the Welsh Surveys bees and hives found on the lord’s
lands or in his woods went to the lord, whoever was the
finder.

If found on the property of freemen they belonged to
the finder; likewise in Caimeirch if on the property of
a ‘nativus’, but in Isaled and Uwchaled only if found by
him outside the woods, if within the woods they went to
the lord. Common woods were for this purpose deemed to
be the lord’s.

§ 8. The differences in the provisions illustrate in a most
striking manner the conflict of different conceptions.

The original Welsh principle was the same as that of
Roman Law. A swarm of bees on a branch was a free
hunt, ‘ for bees are always on the move and have no haunts’,
but the idea of the right of the owner of the land obtained
recognition so far that the finder could claim only a penny
or the wax, the owner of the land getting the swarm accord-
ing to the Venedotian Code. In the Dimetian Code the owner
of the land had the option of letting the finder take the swarm
or purchasing it for 4d., the price in Gwent being reduced
to a penny and the wax.

A peculiar illustration of the growth of Norman ideas is
found in the Anomalous Laws, which provides that if
a swarm were in a tree on the boundary between two pro-
perties, the owners of the two lands were to strike the tree
alternately with axes, and he got the swarm on whose land
the tree fell.!

The rules as to bees are of considerable value as illustrative
of the conflict between the Roman conception of *res
nullius ’, which was apparently identical with the Celtic
one, and the Norman conception of the land carrying with
it everything that was on it, above it, or below it.

1 V.C. 284-8; D.C. 502; G.C. 740; IV. 94; VI. 110.

VI
CO-TILLAGE

§ 1. THE Welsh Laws contain many regulations in regard
to co-tillage. They are dealt with here, under the Law of
Civil Obligations, because the view that is taken is that
they form a branch of the law of contractual relations.

Prof. Lloyd, in his History of Wales, remarks that, save
in the Triads (which he rightly rejects as evidence), there
is nothing to suggest that a system of co-tillage existed in
medieval Wales among the free tribesmen, and that the
‘ village community ’ existed only among the unfree.

It is correct that the laws do not say that the rules
regarding co-tillage apply to free tribesmen; but it is
equally true that they do not say that they are confined to
the unfree.

The remark that the ‘ village community ’ existed only
among the unfree is indubitably correct ; but it can be said
also that the village community, in the sense of being
a communal body, existed only among a small section of
the unfree, viz. those holding on ‘ trefgefery ’ tenure or in
“ maerdrefs ’, which formed a small minority of the unfree
villes.

No other writer maintains that the rules as to co-tillage
apply to the unfree only, and, if the contention be correct,
we would have to limit their operation to a minority of the
unfree population.

§ 2. Apart from the Triads, however, there seem good
grounds for believing that the regulations applied to freemen
as well as to the unfree.

The first consideration is that these rules occupy a pro-
minent place in the Codes, particularly in the Venedotian
Code. It is difficult to believe that such prominence would
be given to rules applicable only to a system of cultivation
among the class which stood lowest in the point of status,
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and who numbered but a small minority. One of the
characteristics of the Codes is that they view most things
from the point of view of the King and the freemen. They
are codes of the customs of freemen, and the uniree are, at
most, dealt with incidentally.

§ 3. Then, if these rules applied only to such unfree as
had a communal village organization, they would seem to
be superfluous. The laws lay it down explicitly that the
regulation of cultivation in the ‘ maerdrefs ’ was in the hands
of the ‘ land-maer’, and in ‘ trefgefery ’ villes in the hands
of the ‘maer’. Those officers had full power to regulate
the whole of the joint cultivation in those villes. What
need could there be of rules, directed not to guide him but
to guide cultivators undertaking joint tillage, when such
tillage was entirely under his discretionary arrangements ?

§ 4. The next consideration is more important. When
we examine the rules, they appear to be not rules determin-
ing how a joint village community, unfree in nature, is to
conduct its joint cultivation, but rules determining how
a contract to join in cultivation between free contractors is
to be given effect to.

Welsh society, prior to say A.D. 1300, knew nothing of
manorial cultivation ; it knew little of such a conception
as a ‘ village community ’, and consequently little of joint
ploughing as it prevailed in England. It did know a great
deal about co-operation among freemen, and the rules of
co-tillage appear to be customary rules determining how
co-operation in agriculture was to be given effect to.

§ 5. If we recall what the economic situation was among
the freemen and the ‘ treweloghe aillts’, we shall be able to
appreciate the purpose of these rules.

We have tried to point out above that, in the Welsh
tribal system, there was a constant appropriation of plots
to different units within the original clan, especially for
agricultural purposes; in other words, separate occupation
of separate plots by separate individuals or groups, that is
the ‘ priodolder ’ system, applicable to freemen and ‘ trewe-
loghe aillts ’ alike.

Giraldus Cambrensis draws a vivid picture of the country-
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side in his own day, and shows how the tribesmen occupied
holdings and had their huts, not in a village, as the term is
understood in England, but scattered about over the
countryside.

Now it seems obvious that, if there were many of these
separate holdings, it is more than probable that the occupiers
would not keep plough-oxen requisite to plough each holding
separately.

The Welsh plough-yoke contained four or eight oxen, and
it is most unlikely that an individual or family, holding
a small culturable area, would maintain eight or four oxen
to be used solely for ploughing that small area. The prima
facie probability is that holders of small plots would each
have one or two oxen, and would, when the time for plough-
ing arrived, pool their oxen. We know that in England
the extent of holdings was determined in terms of the number
of oxen each holder had to supply for the lord’s ploughing
and the common cultivation.

The principle was the same, viz. that men maintained one
or two oxen, or even a share in an ox, and at ploughing
time pooled them, the latter compulsorily as a serf, the
former by customary contract as a freeman.

§6. A system of co-tillage under contract, as distinct
from common cultivation by a village community, appears
to have prevailed in Ireland.

In the Cain Aigellne,! dealing with the law of husband
and wife, it is said that either party may make a lawful
contract, such as the ‘alliance of tillage’, with a lawful
tribe when they have not the means themselves of doing
“the work of ploughiryg’, the gloss adding that such contracts
should, if possible, be made with fellow tribesmen.

In the same laws ? a son was empowered to make a con-
tract freely in some cases, such cases including ‘ an agree-
ment for reciprocal ploughing when the father is not
ploughing’, which the gloss interprets as ‘joining in
co-ploughing with another person, when the son finds no
place for ploughing with the father’.

Similar rules are found in the Book of Aicill, pp. 269, 271,

! Senchus Mor, II. 359. ? V. 285-9.
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as in the Welsh Laws, relative to the care of oxen engaged
in co-ploughing.

§ 7. Omitting references in the Triads to co-tillage, the
references in the laws appear to be applicable to a system
under which separate ¢ priodorion’ combined to plough
their lands by common effort.

The Venedotian Code, pp. 314 et seq., describes the
method employed in making an arrangement of this sort,
which is identical with that employed in ordinary contracts :

‘Whoever shall engage in co-tillage with another, it is
right for them to give surety for performance and mutually

join hands, and that after they have done that, to keep it
until the bond (magl) be completed ;’

‘ magl ’ implying apparently a contract-bond (vide Glossary).

It then proceeds to denote the order in which the plots,
which each party to the contract desired to have ploughed,
were to be ploughed ; first the ploughman’s, then that of
the owner of the plough-irons, then that of the owner of the
ox yoked nearest the plough on the furrow side, then that
of the owner of the corresponding sward-ox, then the
driver’s, then those of the owners of the other oxen, the
ones nearest the plough giving their owners the right to
precedence in ploughing, and, where yoked together, those
on the furrow side having preference over those on the
sward side. The last ‘ erw’ to be ploughed was that of the
owner of the plough, the ‘cyfar’ of the ‘gwasanaeth’
(kasnat), as it is called.

When the ploughing was finished the parties to the con-
tract separated, unless there was a contract between them
to the contrary.

These provisions seem to leave no room for doubt that
the law is dealing with co-tillage under contract. The
remaining rules point to the same conclusion.

It is provided that every party to the agreement should
bring whatever was required of him to the ploughing,
whether it be an ox or a ploughshare or what not, and
entrust them to the ploughman and the driver, who were
thereafter responsible for their safe-keeping and were
enjoined to treat them as their own. If a person entered
into an agreement and did not send his ox to the ploughing,
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he lost all right in the co-tillage. Every one was obliged to
come ‘ willingly and orderly ’, and should he delay and after-
wards desire to come in, he had lost all right in the tillage.

If his ox, after coming to the ploughing, fell ill, whether
from a wound, or fighting with another ox or any other
cause, it was his duty to find another ox in its place. He
was not allowed to sell the ox he had contributed to the
joint ploughing until the ‘magl’ was complete, and, if he
removed his ox from the joint work before his own land
was ploughed, that land was not to be ploughed afterwards,
and, if he removed it after his own land had been ploughed,
it was incumbent upon him to find another ox.

In fact, while ploughing was going on, the owner of the
ox lost all right of disposal of his own contribution ; his ox
could not be pledged, it could not be bequeathed even, he
had lost sole possession of his property for the time being,
and was, therefore, incompetent to deal with it, for posses-
sion and ownership were co-extensive.

The contractual nature of the undertaking is further
shown by the fact that a person engaged in co-tillage could
not substitute another ox for the ox brought first, without
common consent of the others engaged in the contract,
provided it was able to work. He could not substitute
a horse, or a mare, or a cow for an ox contracted to be
supplied. If he did, and the ploughing went on with one of
them yoked, the owner could claim no compensation for
damage caused to the animal, nor could he get his own land
ploughed under the contract in absence of an agreement.

No stranger could interfere with co-tillage while it was
proceeding, no creditor could distrain on an ox engaged,
but if a party to the contract used an ox he had stolen,
the owner of the ox could remove it.

The contractual nature of the arrangement appears even
more clearly from the provision that there was nothing to
prevent any one entering into any number of agreements
for co-tillage with different people, but the first claim on his
services and oxen lay with the persons with whom he had
made his first contract, and it was only when that contract
had been completed that he could and must engage in the
completion of the subsequent contracts.
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The nature of the agreement further appears from two
other provisions. If one party wanted rough bushy land
of his own cultivated, and the other ‘cleared ground’ of
his own, the latter might object to having to assist in more
difficult work for his partner than what he was demanding
himself. The law provided he must abide by the agreement,
and plough whatever land the other party had, unless they
had contracted otherwise.

So too, if one man had land a long way off, and another
land near by—a state of affairs only consistent with separate
holdings—and the latter objected to travelling a distance,
the law stepped in to regulate the matter, and provided
that in no circumstances were the oxen to be taken out of
their own ‘ cymwd ’, and, within the ‘ cymwd ’, they were
to be taken only so far as the weakest ox in the team could
travel without fatigue and without rendering him unfit for
work. The journey also was in no case to be so lengthy as to
prevent the animal returning nightly to his ordinary stall.

§ 8. Minute instructions are given as to the duty and
qualifications of the ploughman and driver.

No one could be a ploughman in co-tillage unless he could
make a plough from the first nail to the last. Between
them the ploughman and driver were responsible for the
care of the animals and the plough, with the one exception
that the owner of the plough-irons kept them in order.

The driver was expected to furnish bows for the yokes,
also all rings and pegs needed for harnessing the team. He
was also expected to yoke the cattle, and he was especially
enjoined ‘not to break their hearts’ by overwork. The
ploughman had to assist the driver in yoking, but in unyok-
ing his duties were confined to unloosening the team nearest
the ploughshare.

If in driving the driver injured any animal, he had to
pay compensation unless he swore he had used it as he
would have used his own. The ploughman was prohibited
from beating or bruising his teams, and if he caused any
bruise or injury he paid the owner compensation.

§ 9. The position of the oxen in the team was regulated
by agreement, and no animal could be removed from the
furrow side to the sward side without consent of the owner.
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If by any chance the animal of any co-tiller died from
over-ploughing, the owner was not compelled to furnish
another, and he had an ‘erw’ cultivated for him, which
was known as the ‘ erw’ of the black ox.!

Another regulation of interest is concerned with the
quality of the ploughing. If any party thought his own
“erw’ had not been ploughed properly, the ploughman’s
land was to be examined (hence the reason for ploughing
his land first), and every one else’s land was to be ploughed
to the same depth and breadth.

When the ploughing was over, the oxen and implements
were restored to their respective owners, who took them
home. Co-tillage ended with the ploughing, and harrowing
formed no part of the undertaking.

§ 10. Lastly, we must note the provision that disputes re-
garding co-tillage could be entertained by the Courts and
disposed of summarily by the judge of the ‘ cymwd ’; and,
if a formal plaint were lodged, it went to the sessions and
was disposed of there, not by summary procedure, but after
invoking the whole procedure of the Courts.?

Moreover, the lord of the territory could enforce the
keeping of a contract to co-till, and any one refusing to
abide by an agreement, voluntarily entered into, was fined
three kine, and the produce of the land belonging to himself,
which was ploughed or to be ploughed, was handed over to
the other parties.?

§ 11. Many of the provisions in the Welsh Laws as to co-
tillage are no doubt meticulous, and in themselves not worthy
of notice, but they assist us in obtaining an understanding
of the circumstances to which they applied. On the one
hand, they are obviously not confined to co-tillage by the
unfree ; on the other, they are inconsistent with an identi-
fication with the common tillage of the English manorial
system.

Considered in detail, the rules appear to be concerned
with the co-operation of individuals to secure for each
one the cultivation of land occupied by him by means of
contract.

! G.C. 726. ¢ XIV, 728. 3 G.C. 794; VI 104.



PART VI

THE LAW OF CRIMES
AND TORTS
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I
INTRODUCTORY

§ 1. MoDERN conceptions of crime presuppose the exis-
tence of two factors, a State whose laws or regulations are
broken, and punishment inflicted by the State for a breach
of those laws and regulations.

In archaic communities there was no State whose law
could be infringed or which could inflict punishment for
infringement.

That which we now call crime was, in such communities,
an injury caused to an individual or a group of individuals
bound together by a tie, generally of relationship real or
assumed, and the remedy for an injury was for the individual
or individuals injured to take revenge upon the person
causing the injury.

The growing social consciousness of mankind, faced with
the perpetuation of revenge upon revenge—the vendetta—
attempted to meet the evil by instituting in the first place
not punishment, but reparation. An injury, theft, murder,
or what not, was not conceived of at first as a crime against
the community which should be punished, but as a wrong
or tort against a person or persons, to avoid vengeance for
which the person injuring must pay compensation or repara-
tion, according to a fixed scale sanctioned by custom.

The payment of compensation or reparation was enforced
by public opinion. A person who did not submit to public
opinion was ostracized, or, to use a modern term, outlawed,
and the person injured was then entitled to fall back upon
his original remedy and wreak vengeance without fear of
reprisal.

Some communities, with which we are not now concerned,
followed a slightly different line. They conceived of a wrong
as a sin against a Divine Being, and substituted for the
right of private vengeance the hope of divine punishment.

F 2
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‘ Vengeance is mine, I will repay’, and they removed,
or attempted to remove, the operation of retribution from
mundane authorities, and succeeded in confusing ‘sin’
and ‘ crime’.

This was only possible in a theocratic State, and every-
where it failed in its object.

It was only when a community obtained for itself an
executive arm, the King, that tort developed into crime.
The King at first enforced the reparation which was decreed
by custom, taking a portion of the reparation as his due
for enforcing it.

Gradually the conception arose that a tort to an individual
might be a breach of the peace of the community or of the
King, the executive arm of the community, and hence the
conception of the King’s peace, a breach of which was to
be punished. Criminal Law was thus established.

§ 2. In English Law this conception obtained definite and
final currency by the pronouncement in section 2 of the
Conqueror’s Law, though throughout the Saxon period
there had been a steady growth, whereby the King’s ‘ grith ’
or ‘mund ’ had usurped the field hitherto held by ‘ tort ".

If we study the early history of any of the European
peoples we shall find the King constantly and steadily
extending the scope of his executive power, not for his
personal aggrandizement so much as in the interests of
maintaining peace in the community at the head of which
he stood.

With the extension of his power, the protective organiza-
tion of the tribe, clan, or kin gradually weakened, surviving
only partly as the instrument which the King used to enforce
his peace, and partly as the basis of a social or economic
structure which the King did not interfere with.

§ 3. The growth from the period of vengeance, through
the period of reparation, to the final period of punishment
was nowhere marked by any violent alteration. The expan-
sion was gradual and oftentimes uneven. So far as it is
possible to say, with any degree of certainty, theft was the
first matter which came to be regarded as a crime, that is
as something for which reparation was not the sole appro-
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priate remedy, but for which punishment must be awarded,
and among the last torts to develop into crime was killing.

§ 4. The result is that in all early systems of law, into
which the conception of crime has entered, we find surviving
rules regulating the exercise of vengeance and fixing repara-
tion, as well as rules establishing punishments. Sometimes
vengeance is still regarded as the remedy for murder ; some-
times the exercise of vengeance is regulated by limiting or
fixing its extent, as in such rules as ‘an eye for an eye,
and a tooth for a tooth’; sometimes we find vengeance
bought off by paying reparation ; sometimes reparation is
paid and punishment also awarded; and sometimes we
find Criminal Law triumphant and punishment alone
meted out.

§ 5. In the Welsh Law of ‘ crime ’ we come across all or
most of these remedies existing side by side; and unless
we bear in mind that the laws of Hywel Dda were codified
in an age when new and old ideas jostled against each other,
we will be unable to appreciate the historical value of
those laws.

There is little or nothing in the whole of the Welsh Law
of crime peculiarly indigenous to Wales: there is a counter-
part for practically everything we find there in some or
other system of more or less contemporary law, but here
again the exceptional value of the old Welsh Laws lies in
the fact that no other legal survivals give such a vivid,
clear, and concise view of what the law was as do the so-
called Codes of Hywel Dda.
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THE LAW OF PUNISHMENT

§ 1. BEFORE considering the details of the law of torts or
crime we have first to state what had been established as
recognized forms of ¢ punishment ’ for crimes in Wales in
the time of Hywel Dda, and what was the object or theory
of punishment.

§ 2. The Welsh Laws make no attempt to urge that the
object of punishment was reformation. The theory of
punishment is a very simple one. It is summed up in the
simple aphorism : ‘ The law says that whoever shall break
its commandments is to be punished.’

That is to say, punishment was necessary for the main-
tenance of peace and order. To us that would seem to be
almost a platitude, but when we consider how recent it is
that that principle has been accepted, and how, in the
matter of so-called political crime, it is whittled down
under the influence of an hysterical humanitarianism, credit
must be given to the old Welsh lawyers for their grasp of
an essential first principle.

§ 3. In another matter the Welsh Laws show the same
grip on first principles. It is beside the purpose here to
describe the complexities and difficulties that exist in the
English Law of to-day relative to conspiracy and overt
acts. All this complicated learning is absent from the
Welsh Laws: it is brushed aside by the simple provision
that there can be no punishment for intention or thought
without act.

The first test to be applied is always the act done. Not
that intention was left out of consideration, when there was
proof of an act having been done. It was left outside of
consideration in the law of reparation to a very large extent ;
but what differentiated an act for which reparation was

t XI. 412.
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due from one for which punishment must be awarded was
the intention with which the act was done. There might
be reparation due, but no punishment for ‘ error without
deed’!

The classification as a crime of an act done was deter-
mined by the intention with which it was done. For example,
when we deal with theft, we will see that the act of taking
the property of another was theft, surreption (a lesser
offence), or error (which was no offence at all), according
to whether the act of taking was deliberate and dishonest,
deliberate but not dishonest, or committed through mistake.
Again, in the law of murder we shall see that where the
act of killing was justified as having been done in self-
defence or with the consent of the person killed, the crimi-
nality of the act was wiped out ; and yet again in the law of
accessaries or abetment we shall find a scientific determina-
tion of the penalty according to the nature of the act of
abetment.

The importance of intention is also apparent, as already
indicated, in the differentiation between the making of
reparation and punishment.

The law provides that every act causing injury or insult
—subject to some few exceptions to be noted in due course—
whether injury or insult were caused intentionally or not,
was to be redressed ; that is to say, the person injured in
person or property was to be compensated by the payment
of reparation. Over and above this, where there was
intention—intention being established and measured by the
circumstances in which the act was committed—there was
a penalty or punishment payable to the King as repre-
sentative of the peace of the community.

§ 4. The distinction between and the coexistence of re-
paration and punishment must never be lost sight of in
Welsh Criminal Law. Not only was reparation almost
always payable, but where penalties were attached to an
act, those penalties were generally additional to and not
in substitution for the reparation. There was a coexistence
of injury to the individual or his kin with the breach of the

1 IX. 270; XIV. 596, 648.



72 THE LAw OF PUNISHMENT  PART VI

King’s peace ; there was not, as we find in modern law,
a deprivation of the individual’s right to compensation
when the law punishes for a breach of its peace.

This coexistence of reparation and punishment for the
same act colours the law of procedure. It explains why
there could be both a civil action for theft, that is an action
to recover stolen property, and a criminal action to secure
the punishment of the thief.

§5. The importance of intention as determining the
criminality of an act finds forcible expression in the law
relative to persons incapable of crime.

Over and over again we find it asserted that certain
people could not be punished for their acts; but, though
they could not be punished, they or their kinsmen must
make good the damage done by them. The act done must
be repaired, but as the persons committing the act could
not in law have an intention, they were not to be punished.
Youths under seven and idiots were never to be punished.
Persons intoxicated were also exempt ; so too were persons
committing an act under duress or compulsion; and,
according to some authorities, those who were deaf and
dumb, a rule also existing in Alfred’s Laws, c. 14.

Incomplete intention was also recognized in the rule that
a youth between seven and fourteen could be punished
only by a ‘ dirwy ’ or fine, the liability for which fell upon
the father, who was responsible for controlling a son in the
exercise of his intention.!

§ 6. Among the kinds of punishment recognized in the
Welsh Laws the death penalty naturally comes first. It
was confined to deliberate homicide, certain acts of theft,
treason, and, according to some authorities, arson.

The death penalty was always by hanging.

§ 7. The second recognized form of punishment seems to
have become extinct by the time of the codification. We
see from the laws that, for theft and offences tried under
the law of theft, there was a time when certain criminals
were either handed over in bondage to the person whom
they had injured, or were sold by the King into bondage.

1 V.C. 2002 ; XIV. 648, 662.

CH. II KiNDs OF PUNISHMENT 73

We frequently come across the phrase ‘saleable thief’,
but it is clear from the laws that the practice of selling
a criminal into bondage no longer existed. The sentence
was still preserved, but what happened was that a man
sentenced to be a saleable thief was permitted to redeem
himself by payment of his sale worth, that is £7, failing
to pay which he was not sold, but banished.?

§8. The two common punishments in Welsh Law were
the ‘ dirwy ’ and the ‘ camlwrw ’, both of them fines. The
former was fixed at twelve kine or £3, and was the appro-
priate penalty in cases of theft absent, violence and fighting,
and the latter at three kine or 180 pence, the appropriate
penalty for the major portion of other crimes.

The ‘ camlwrw ’ could be imposed for all offences, how-
ever minute, though we are told that, inasmuch as no
complaint could be admitted where the subject-matter of
the offence was less than one penny, ‘ camlwrw ’ could not
be imposed for less than a penny.

It could be imposed for disobedience to the King’s orders,
and for a host of minor petty misdemeanours against the
King’s authority.

Just as in Roman Law penalties could be doubled and
trebled, so a ‘ camlwrw ’ could be single, double, or treble,
according to the nature of the offence, and we find also that
a ‘ dirwy ’ might be doubled, but never trebled.?

§ 9. Mutilation as a punishment is mentioned, but it
was confined to one or two cases only, and then only when
the offender was a bondman previously convicted. It was
not a punishment which could be inflicted on a freeman,
nor upon a bondman for a first offence.

§ 10. Spoliation or forfeiture of movable property is
also mentioned, principally in the Triads. Forfeiture of
land was permissible only in cases of treason and murder
by waylaying.

§ 11. The punishment of banishment is only once referred
to as a substantive penalty, the occasion being where a man
killed a kinsman.

1 V.C. 252; D.C. 418; G.C. 702.
2 V.C.222; VI 100, 120; XI. 408,; XIV. 612~14.
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It was a punishment commonly applied in default of
* dirwy ’ or of the redemption value of a saleable thief, but
it was not pertinent for failure to pay ‘ camlwrw ’.

A person banished was exiled from his countryside.
A picturesque account is given in the Triads, an expansion
of what is said elsewhere in the Venedotian Code.

The true law was that a man banished must leave the
country the next day, and was given a day for each ‘ cymwd’
he had to traverse.

Should he return, he could, according to some authorities,
be rebanished once, but only once. On the second return,
and, according to others, on the first return or on failure
to remove himself in the time fixed for doing so, the exile,
if found nine paces within the territory from which he had
been banished, was to be executed, and neither sanctuary
nor relics protected him. The only ground for exempting
him from execution which he could claim was that he was
returning along the high road to reconcile himself with the
King.

§ 12. Somewhat similar to the punishment of exile was
that of food-forbiddance. The penalty of food-forbiddance
could be passed where there was a contempt of lawful
summons, or where a person sentenced to a ‘camlwrw’
failed to pay it.

Food-forbiddance was simply an edict prohibiting every
one from giving food or shelter to the person named; it
did not entail exile, but was a legalized boycott effective
until the offender submitted to law. Any one disobeying
the edict became liable to a ‘ camlwrw ’ for supporting the
offender.?

§ 13. Imprisonment for a term is nowhere mentioned in
the Welsh Laws. We know there were means of restraining
liberty in ancient Wales, for the porter of the palace was
a jailor, and the smith of the Court made ‘ gyves’; but
imprisonment for a term was not a penalty inflicted for any
offence against the laws. Imprisonment was permitted to
secure a man arrested for an offence for whose appearance
security was not given, and as a punishment for disobedience

1 V.C. 244 ; VIII 196-8. 2 V. 60; XI. 398; XIV. 612-14.
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to a lord’s legal order, but not for an offence known to the
older laws.

In one passage of the XIVth Book we are told that
imprisonment could be imposed for theft in hand ; but the
circumstances of the context make it clear that the word
‘ imprisonment ’ is either an error or a later substitution
for the death penalty.!

§ 14. The last punishment mentioned is the forfeiture of
status, This was confined to treason and some cases of
theft. It was additional to the substantive penalty.

§ 15. Mitigation of penalties was permitted. The King
or lord had the prerogative of mercy, and could remit any
penalty, or reduce the ‘camlwrw’ from 180 to 3 pence,
but he could not transfer his right to recover the redemp-
tion price of a thief.?

The rules of the Welsh Laws as to punishment are, for
the period, humane, and there is a well-balanced effort to
apportion the penalty to the crime.

§ 16. The Irish Laws are, in many respects, comparable
to the Welsh Laws in the matter of punishment.

Though Ireland had no regular courts, the idea of the
King’s or Chief’s peace existed, and we find the conception
of punishment for breach thereof in embryo.

Those laws lay emphasis on the distinction between an
injury caused with intention and one caused inadvertently.
On this point they go rather {arther than the Welsh Laws
in making intention punishable, when an act other than
that intended was committed. ‘An eric-fine’, it is said,
‘1s due by a man when he went to do injury to a lawful
man in his proper piace, and the injury intended was not
inflicted ’; but a distinction is drawn in the law of Exemp-
tions between injuries caused deliberately and those not so
caused or done in lawful anger, the law permitting a reduc-
tion in the reparation payable in the latter case, though
in every case some reparation must be made.

The Irish Laws are similar to the Welsh ones in regard
to the persons capable of crime. There is the same rule
relative to boys under seven and under fourteen: ‘A boy

P XIV. 612-14, 622. ¢ X. 330.
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ceases to be a fool and becomes sensible at seven, and of
half sense at fourteen’, and in the Senchus Moér, clerics,
women, boys, those incapable of wounding, protecting, or
forbidding (that is acting in self-defence), imbeciles and
incapables were all exempt from punishment. At the same
time reparation must be paid by relatives, though on this
point it is said in the Book of Aicill (III. 159) that some
authorities gave the uninstigated fool, committing a furious
assault, over to chastisement.

The actual punishments inflicted in Irish Law for crime
as distinct from reparation are not clearly stated. The
differentiation was in embryo, but there are incidental
references to banishment and punishments for feeding an
outlaw, but nothing more.

Communal responsibility for reparation is fully main-
tained.!

§ 17. The early English Laws contain no theory of punish-
ment. The conception of crime was fully established, but
there are very distinct traces left, up to and beyond the
time of the Conquest, of most acts being regarded as torts
against individuals, and of the communal responsibility of
kinsmen to make reparation for murder, theft, and insult.

The characteristic of most penalties is compound : penal-
ties generally consisting of ‘bot’ or reparation together
with ‘ wite’ or fine.

In so far as there was any theory as to the object of
punishment in English Law it would seem, by the very
savagery of some of its rules, to have been to prevent
crime by striking terror.

We have, as in Wales, a system of fines of varying degrees,
we have also almost no trace of punishment by imprison-
ment ; but in the English provisions for death and mutila-
tion we have regulations absent from the Welsh Law.

The death penalty was common, and till Ethelstan’s time
it could be inflicted for the offence of ‘ theft present’ on
any child of the age of twelve. Even his amendment,
which raised the age to fifteen, did not apply to a fugitive
or one evading capture or one guilty of a second offence.

! Bk, of Aicill, III. 139, 157, 347 ; Senchus Mor, I. 179, 243.
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This continued to be the law till a late period, vide e.g.
Ecgberht’s Excerpts, c. g6:

‘ Parvulus usque annos XV pro delicto corporali disciplina
castigetur : post hanc vero aetatem quicquid deliquerit vel
si furatur retribuat seu etiam secundum legem exsolvat.’

In London, under the Judicia Civitatis, c. 1, the old age
of twelve was maintained, and in the time of Ine we see it
was as low as ten.

But it was in its provisions for mutilation that the early
English Law revelled.

The Laws of Cnut were a conscious effort to mitigate the
severity of the ordinary punishments. The second paragraph
of his Secular Laws gives the keynote to what follows :

“We command that Christian men be not on any account
for altogether too little condemned to death; but rather let
gentle punishment be decreed for the benefit of the people;
let not be destroyed for little God’s handywork, and his own
purchase which he dearly bought.’

What was regarded as ‘gentle punishment’ may be
inferred from cc. 30, 32.

Under c¢. 30 any one twice convicted was to have his
hands or his feet or both cut off, according to the nature
of his offence, and should he thereafter ‘have wrought
greater evil’, the law said ‘let his eyes be put out and his
ears and the upper lip be cut off, or let him be scalped’.
Under c. 32 should a ‘theow’ fail in an ordeal he was
branded for the first offence and executed for the second,
while under c. 36 a perjurer was to lose his hands.

In the laws of Alfred, c. 25, and of William the Conqueror,
c. 17, emasculation was the penalty for violation, and there
is a grim humour in the Carta Regis of the Conqueror,
desirous of straining the quality of mercy by reducing the
occasions on which the death penalty could be inflicted :

‘ Interdicimus eciam ne quis occidatur vel suspendatur pro
aliqua causa, sed enerventur oculi et abscindantur pedes vel
testiculi vel manus, ita quod truncus remaneat vivus in signum
prodicionis et nequicie sua.’

Perhaps the horrors of the early English system of punish-

ments will be sufficiently indicated by reference to the pro-
vision in Athelstan’s Law of Witlanburh that a thief when
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sentenced to death was to be broken on the wheel, and to
the rule which Cnut abolished and which is quoted in his

laws thus :
¢ In the old law (where stolen property was found in a man’s
house) the child which lay in the cradle, though it had never
tasted meat, was held by the covetous to be equally guilty
as if it had discretion.’

Forfeiture of property was known in the early English
Law: it was under Cnut’s Law the ordinary penalty for
a ‘flymo’ or fugitive (Secular Laws, c. 13). ‘ Wites’ or
fines of varying extent were common, which could be trebled
and quadrupled, and the sale of persons into slavery, even
beyond the seas, finds occasional expression. In such cases,
however, it would seem that the sentence of slavery could
be avoided as in Wales by the payment of the redemption
value of the person sentenced.

Banishment, as distinct from slavery, does not occur in
the early English Laws, either as a substantive or an
alternative penalty.

§ 18. In the numerous Germanic Laws we have much the
same characteristics as in English Law ; but we need only
here concern ourselves with noting that those laws main-
tained the coexistence of reparation and punishment. It
is perhaps sufficient to quote the Lex Baiuor., Tit. IT, wherein
we find the idea of reparation by slavery best expressed.

After saying that treason was the one irredeemable
offence, it proceeds :

‘ Ceteras vero quascunque commiserit peccatas, usque habet
substantiam componat secundum legem, si vero non habet ipse
se in servitio deprimat et per singulos menses vel annos quan-
tum lucrare quiverit persolvat cui deliquit donec debitum
universum restituat.’

IT1

‘SARAAD’ OR INSULT

1. Definition of ‘ savaad’.

The first offence to consider is that of ‘ saraad ’. Through-
out the whole of the Welsh Laws ‘ saraad ’ remained a tort,
and at no time is there any trace of its growing into a crime.

The term ‘ saraad ’ means primarily an injury to honour
or insult, and secondarily the reparation payable to the
person insulted. It must not be confused with injury to
life and limb, for which there was a separate and additional
compensation.

Every man and woman had a ‘ saraad ’ value or honour-
price, which we have already described in the chapter on
the Worth of Men and Things, and this honour-price was
the measure of compensation payable to a person suffering
insult.

2. Acts causing ‘ saraad’.

§ 1. Insult to a man consisted in striking, assaulting, or
taking from him by violence, i.e. theft openly committed
in the presence of the owner by threat, intimidation, or
force.

In secret theft there was no insult, inasmuch as there
was no show or use of intimidation or force insulting the
personal honour of the man deprived of his property.

Striking included pulling a man’s hair or beard, and the
placing of the hand, during the making of a bargain, on the
shoulder of the other party instead of in his outstretched
hand, was likewise ‘ striking ’.

The act of insult was additional to any other offence
caused by the act, e.g. when a man was murdered there
was insult for the blow as well as homicide.

§ 2. In addition to these acts, which were insult to all

teg V.C.260; D.C.508; G.C.700; VI. 108; XI. 448 ; XIV. 644.
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men, a number of other acts was insult to particular in-
dividuals.

Insult to a married man was committed by ‘ misuse of
his wife’ (which is defined as adultery, kissing, and caress-
ing), by violation of any ‘ protection’ he was authorized
by custom to give to another, and also by the use of rude
words uttered by his wife to him. Insult by adultery was
compensated for both by the wife and her paramour.

Insult to an official was likewise caused by violating the
right of protection granted to him.

Insult to the King was caused by violating his ‘ protec-
tion ’, killing his messenger, or murdering a man of his
when in conference on his own boundaries with another
lord, if such murder were committed by a man of the other
lord in the presence of the lords and their hosts. Violation
of the King’s highway, which protected every one, is also
mentioned as an insult to the King, likewise the violation
of a woman within his dominions.

§ 3. Insult to 2 woman, married or unmarried, was caused
by striking her, by violation, by kissing or caressing her
against her will, and by desertion by the man to whom she
had allied herself by  personal bestowal’. Kissing and
caressing were not insult to a woman, if occurring while
indulging in the game of skipping, or during a carousal in
honour of the arrival of some one from a distance.

Violation of a woman of easy virtue was not insult to
her ; it was an offence, but the woman had no honour,
insulted by the act, to be compensated for. Other insults,
however, to her involved the payment of honour-price. So
also no honour-price, other than a contemptuous penny,
was payable to a woman voluntarily surrendering herself.

§ 4. Special compensation or ‘gowyn’ was due to a
married woman for her husband’s adultery or for a beating
administered without just cause. This insult is commonly
called ‘ wynebwerth ’.

Just cause for chastisement occurred when the wife gave
away things she was not entitled to give, when she was
discovered flirting with another man in a covert, and where
she had been offensively rude to her husband.
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The insults to the Queen are specially mentioned, and
consisted in violation of her protection, striking her and
taking things from her by force. These, however, as we
have seen, were common to other persons as well.

§ 5. The Welsh Laws give, in very great detail, the extent
of the protection (rawd) that could be granted by the King
or an officer of the Court: the exact limits of each one’s
protective area or precincts are given, a breach of which
was insult to the protector, but the protection affordable by
a non-official is not defined, though it would seem it was
similar to that in the Irish and English Laws, and covered
the actual house and nine paces around.

§ 6. Special honour-price was payable also to the kinsmen
of a murdered man by the murderer, by one who despoiled
the corpse or by one who struck the corpse with his foot.
This was always additional to and paid before the blood-
fine.

Special honour-price or ‘ wynebwerth ’ was also payable
to a judge, the correctness of whose judgement was wrongly
challenged.

Notice must not be omitted, too, of the fact that insult
could be caused by a father chastising his son after the
latter had attained the age of fourteen.

3. Necessity of infention in tnsult.

§ 1. For there to be insult there must be ‘onset and
attack ’, that is the act must be intentionally committed
and the person insulted must be cognizant of the °onset
and attack’. There could be no insult, therefore, in an
unintentional or accidental blow ; but if such blow resulted
in blood or a wound or a conspicuous scar, the injury had
to be compensated for as an injury, and not as insult. So,
too, if a man shot an arrow at another, and it transfixed
two men, honour-price was payable to the man against
whom the insult was directed, but not to the second man ;
for, though the act was illegal and injury caused to him
had to be compensated for, there was no insult to him, as
there was no intention to insult him.

§ 2. Again, if two men were walking through a wood in
single file, and the one in front let a branch swing back so

3054.2 G



82 ‘ SARAAD’ PART VI

as to strike the one behind, causing him to lose the sight
of an eye, no honour-price was payable, for the blow was
unintentional ; but the loss of the eye had to be com-
pensated for, unless warning had been given, on the general
principle that for every injury committed unwittingly there
must be redress wittingly.

§3. So there could be no honour-price for murder by
poisoning, for the person poisoned was not cognizant of
“onset and attack ’; nor was honour-price payable for an
act accessory to murder, the onset and attack being by the
murderer and not by the accessary.!

4. Justifiable and permissible insult.

§ 1. But every intentional blow was not insult. Some
intentional blows are recognized as justifiable. If a father
gave his son, under the age of fourteen, a slap in correcting
him, there was no insult.

The Anomalous Laws also say that there was no insult
in a blow in lawful anger, which appears to mean a blow
in self-defence. In self-defence of body or property a blow
or injury might be inflicted if the effect were similar to that
which it was intended by the aggressor to inflict upon the
person acting in self-defence, and the right of defence of
property allowed the killing of any one found in the King’s
chamber at night without a light in his hand.

Likewise honour-price was not paid where there was a fair
open fight, though the injury or wound would have to be
paid for if one side only were injured. If both sides were
injured the injuries compensated for each other.

Honour-price was not payable also if an insult were
avenged. Hence abuse for abuse wiped out the insult.?

§ 2. Certain permissible insults to the officers of the Court
are mentioned, which display, as do so many other passages
in the Laws, a strain of not unconscious humour.

The ‘ land-maer ’ could not complain of insult if he were
insulted by the servants of the Court when he got in their
way while carrying drink or victuals for the hall from the
kitchen or mead-cellar.

1 V.C 220; D.C. 508, 508, 600; IV.2; V. 40, 44, 46 ; VIII. 210;
X. 326, 382. * D.C. 442, 600; X. 326, 362 ; XI. 408.
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The keeper of the door, if he left his charge for the distance
of the length of his arm and rod after the King had entered
the hall, could claim no honour-price, as a reminder to him
to keep within the circle of his duties.

The usher, if he were rash enough to seat himself while
in Court, also exposed himself to insult, as he was not
allowed to sit in the presence of the Court. If insulted, he
received a farcical honour-price of a sieve of oats and an
eggshell in North Wales, a sieve of oats and an addled egg
in Dinefwr, and a bundle of chaff and an addled egg in
Gwent.

The dignity of the chaplain of the household, of the judge
of the palace, and of the medical attendant of the King
could be offended with impunity whenever they were
intoxicated, ‘ for they know not when the King may need
them .

§ 3. The rule that it was intention that made a man
liable to pay honour-price involved the conclusion that a boy
under fourteen could not cause insult, though one passage
limits the freedom to be rude to a child under seven. Along
with the irresponsible child was the irresponsible idiot. At
the same time they could not suffer insult, nor could a leper
nor a dumb person, but injury to them entailed compensa-
tion and perhaps even a ‘ dirwy .

Likewise a bondman had no honour-price, but injury to
him had to be paid for to his owner, and adultery with
a bondwoman, while not insult to her, was an injury to the
lord for which 12d. was exacted, and if the woman died or
became enceinte the offender had to supply another in
her place.

§ 4. Insult being dependent upon intention there could
be no insult where a man was killed or injured by the act
of an irresponsible animal, by the falling of a tree after
warning, or by the bite of a mad dog.

§ 5. Two interesting cases occur where honour-price was
payable for insult, in which there would have been neither
honour-price nor blood-fine if the person insulted had been
killed.

If a person were falsely accused of murder and did not
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trouble to deny the charge, or if a person, mulcted in a
blood-fine, failed to pay the full amount due by him, he
could be killed with impunity ; but if he were insulted, without
being killed, honour-price must be paid for the act of insult.?

5. Rate of honour-price.

§ 1. The rate of reparation for insult we have already
stated in the Law of the Worth of Men and Things. We
have also there noted that there could be augmentation in
some cases.

Honour-price was augmented once, twice, or thrice, if
a conspicuous scar were inflicted on the foot, hand, or face.
It was trebled where a wife was abducted or violated, and
doubled for adultery.

§ 2. For insult caused to a wife the reparation was payable
to the husband and could be augmented and diminished.
In the case of a kiss it was reduced to two-thirds, while
adultery increased it, the standard rate being for caressing.

6. Recipient of honour-price.

§ 1. Generally speaking, the sufferer of an insult received
the honour-price.

Exceptions to this are the case of the Queen, two-thirds
of whose honour-price went to the King ; a bondman, who
had no honour-price, but whose injury-value went to his
lord; a wife, with whom adultery was committed, the
insult there being not to her, but to her husband; and
a cleric, his honour-price, fixed by the Church, going to the
Church, though one authority gives in the latter case two-
thirds to the King.

§ 2. Where honour-price was payable for insult to a corpse,
it is said that a third went to the widow, if the deceased
were married, the rest being added to and shared with the
blood-fine, according to some authorities, and, according to
others, paid to the relatives within four degrees.

If the murdered man were unmarried, it went, according
to some authorities, likewise to the whole ‘galanas-kin’;
but, according to others, to relatives in the fourth degree,
or to the father, mother, brothers, and sisters.

' D.C 508
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The Venedotian Code limits the sharing to relatives in
the fourth degree, while conceding that other authorities
admitted the ‘ galanas-kin’ to a share. In all cases where
honour-price was payable for murder, one-third went to
the King as his exacting third.

7. Contributors to honour-price.

§ 1. As regards payment of honour-price, generally speak-
ing, the offender paid it himself. If he were a bondman
and he insulted a freeman, the insult could not be com-
pensated for, as the bondman had no property. The
bondman was liable to have his right hand or foot cut off
—one of the few cases of mutilation mentioned in the Codes—
unless the master redeemed him by paying the value of the
limb plus the honour-price.

§ 2. Even in the case of murder, though it would seem
that the kin might be responsible to pay it, the Gwentian
Code, p. 702, provided that no kinsman need pay honour-
price if the offender had property of his own; and, if he had
not, then it was leviable only on relatives in the fourth
degree.

§ 3. It is possible that custom varied, but the trend of
authority is to the effect that it was, in all cases except
where murder was committed, the duty of the offender to
pay, and in cases of murder it was the duty of relatives
within the fourth degree to contribute.

§ 4. There could be no prosecution for insult, because it
was not a crime. Honour-price due, but not paid, could be
recovered by a quasi-civil suit, which must be filed by the
person insulted, the truth or falsity of the ground of action
being determined by compurgators.

8. Honour-price in other laws.

§ 1. In England, Ireland, and Scotland there was a law
of honour-price, but in none of them are its principles so
clearly asserted as in the Welsh Laws.

As we have already seen in Irish Law, the honour-price
was termed ‘ eneclann .

Honour-price was in Ireland determined, as in Wales,
“according to dignity ’, and the offender’s own honour-
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price suffered entire ‘ diminutio capitis * for theft, treason,
fratricide and secret murder, and partial for other offences,
until he made reparation.

Under Irish Law, ‘eneclann’ was payable for personal
insult, violation of a virgin, attempted adultery, quarrelling
in precincts, injuries to the body (in addition to compensa-
tion), theft of a woman against the will of the tribe or
husband, and satire.

§ 2. It is, however, in the law of ‘ protection’ or ‘ pre-
cincts ’ that the Irish Laws throw a most interesting light
on the Welsh Law of ‘ nawd ’.

Every person in Ireland had a ‘ maighen’, a precinct or
area of protection, in which he had the right to insist on
peace being kept. The area of the ‘ maighen ’, said to have
been determined at a convention of the men of Erin at
Siab Sliabh Fuaid, varied according to rank, just as the
Welsh ‘ nawd ’ of officials varied, and was often fanciful.

The object of the ‘ maighen ’ was to protect the right of
the owner to quiet enjoyment thereof in extending the duty
of hospitality, and not for the purpose of protecting a
fugitive.

The violation of a ‘ maighen’ was compensated for by
a fraction of the ‘ eneclann ’.!

§3. The Irish Laws are also of interest as showing how
the Irish capacity for meticulous calculations found ample
scope, for they carried the idea of insult much further than
did the Welsh, e.g. in a case of theft in a house the Brehons
discovered no less than seven persons, besides the owner,
whose honour was offended by the act of theft, and many
crimes or torts entitled the victim to ‘ eneclann ’ in addition
to compensation for the loss occasioned.

But perhaps as throwing some light on the persons
entitled to share in ‘ eneclann ’ the Irish Laws are of most
comparative value, for they definitely rule that ¢ eneclann ’
did not concern the ‘ fine’, and it never ascended beyond
the brother of the person insulted, and it descended only
among male lineal descendants.

§ 4. In English Law the law of insult was in process of

! Ir. Laws, I. 67, 165-7, 171, 459 ; 1V. 227, 299.
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developing into a crime by the time of Zthelberht (c. 2)
and of Hlothaire and Edric.

There was for insult a twofold ‘bot’ as reparation to
the person insulted, and a fine to the King, and in some
cases even a third ‘ bét’, where the insult was uttered on
the land of a third person.

We do not, however, get it clearly enunciated in the
English Laws that the ‘b6t ’ for insult was additional to
the ‘bot’ for injury, where both insult and injury occurred
together.

§5. The English Law shows distinctly that the law of
precincts prevailed there. In fact the value of such pro-
visions as there are in English Law relative to insult
is mostly in connexion with the law of precincts or
“tln .

In the Laws of Athelstan IV, c. 5, for example, for the
King’s ‘grith’ or protection a definite area round the
palace was fixed as precincts. In the Laws of /Ethelberht,
cc. 8, 15, and 17, penalties for ‘ mund-byrch’, that is the
breaking of the peace in a third person’s precincts and for
the breach of a man’s ‘tfin’, are stated; while the breach
of the sanctity of the premises of a ‘ ceorl ’, specially termed
‘ edor-byrch ’, is separately provided for in c. 27.

In the Laws of Hlothaire and Edric (cc. 11, 12, I3, 14)
the utterance of insults within, the commission of offences
upon, and the bloodying of the earth of, the ‘ flat ' (home-
stead) of a ‘ ceorl * had to be compensated for by payment
of penalties both to the ‘ ceorl’ offended and to the King
In the Laws of Zlfred, cc. 36, 39, compensation was pro-
vided for as payable to all house owners, whether ‘ ceorl ’
or six- or twelve-hynde men, for fighting on their respective
‘flats’, and in c. 40, which more or less reproduces Ine’s
Laws, c. 45, for trespassing upon the ‘ burh’ of any one.
Similarly, we have numerous references to enhanced penal-
ties for the breach of the ‘ grith * or ‘ frith * in Church and
palace,! while the VIIth Law of Athelred consists almost

entirely of a statement of the law of precincts as it had

! See, e. g. Zthelberht's Laws, ¢. 2 ; Dooms of Ine, c. 6; Alfred’s Laws,
cc. 6, 7, 38; and Athelstan’s Laws, c. 5 ; Cnut’s Eccles. Laws, cc. 2, 3; and
his Secular Laws, ¢c. 59, 60.
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formerly stood, and then stood in Kent and in North and
South Anglia.

§ 6. Full details as to what constituted insult in early
English Law are not apparent. Personal abuse was insult,
and that there was a correspondence with the Welsh Laws
seems likely, for we find ‘ feax-fang’ or pulling a man’s
hair entailing a special ‘ bot” of 50 ‘sceatts’ in Zthelberht’s
Laws, a provision which also occurs in the Lex Frisionum III,
c. 40.

The English Law treated adultery exactly as the Welsh
Law did, viz. as a tort and not as a crime. It was part of
or cognate to insult. The ‘ b6t ’ payable, in so far as regards
slaves, adultery with whom was a tort committed against
the owner, is detailed in the Laws of Athelstan, cc. 10, II,
14, and 16, as regards ‘esnes’ in c. 85, and as regards
freemen in c. 31, also in Alfred’s Laws, c. 10, and the Secular
Laws of Cnut, c. 5I.

The Laws of Zthelstan and the Conqueror fix the ‘ bét’
as equivalent to the ‘ wergild ’, with the additional penalty
that the offender must buy a new wife for the injured
husband.

In the Laws of Zlfred, cc. 11, 18, we have similar pro-
visions to those pertaining in the Welsh Laws relative to
insult by caressing, and to the right of a woman to com-
purgate herself when charged therewith.

The Laws of Cnut, however, make adultery a quasi-crime
when committed by a wife, and provide that she forfeited
all her property to her husband and had her ears and nose
cut off (c. 54).

§ 7. The fragments of Scots Law are similar in character.
Not only is there, as already noticed, in the ‘ Leges inter
Brettos et Scottos’, a scale of ‘ kelchyn ’ or honour-price,
but we find that where homicide occurred there was a special
sum, in addition to ‘cro’ or ‘gallnes’, payable to the
owner of the precincts in which the homicide was com-
mitted. This insult to protection was valued higher than
the ‘ kelchyn ’ to the person.

So, too, we find in the same Leges that in case of homicide,
at least of a woman, the ‘ kelchyn’ was paid separately
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from the ‘cro’ and ‘gallnes’. The former went to the
husband of a free woman or the lord of a ‘ carl’ woman,
while the latter went to the woman’s kin.

The same rule regarding precincts occurs in the Laws of
King David I :

“Gif wythin gyrth or ony place quahar the pece of the

King or of the lord of the tenement beis askyt ony man thruch

il will lytis his neff to stryk anothir . . . he sal geyff to the

King IITI ky, and to him that he walde haf strikyn a blow.’

§8. Traces of the same law are found throughout the
German Codes, valuations being given for different insults.

Adultery and immorality of a woman was insult to her
husband,! or to the relatives,? and not a crime; undue
familiarity by caressing, pinching, &c., was insult to the
woman,? to which in some laws # a ‘ wergild * was added ;
common abuse and insult also entailed compensation ;®
adultery with a slave was insult to the lord,® compensated
for at fixed prices.

Insult by breach of precincts of the Church or palace is
also frequently mentioned.”

1 Lex Salica, Cod. I. 15; Lex Alamman., Tit. LI; Lex Burgund. VIII,
XXXVI, XLIV. _

2 Lex Sal.,, Cod. I, XXV; Lex Alamman., Tit. LI; Lex Langobard.,
cc. 184-9.

3 Lex Sal., Cod. I, XX.

¢ T ex Frision. IX ; Additio Wulemar, &c.

¢ Lex Sal., Cod. I, 30, 75. ) 3

¢ Cod. I, 25; Lex Sal.; Lex Alamman., Tit. LXXXII; and Lex
Burgund., Tit. XXIV. )

" e. g. Lex Alamman., Tit. XXIX, XXXI; Lex Baiuor., II, cc. 10, 11
XI; Lex Burgund, Tit. XV, XXV, CIII; Lex Lal}gobard., Ed. Roth,,
cc. 34, 40 ; Lex Saxon,, c. 2; and Lex Angl. et Werion,, ¢. 50.
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‘GALANAS’ OR HOMICIDE

1. Introductory.

§ 1. Homicide is the first of the three ‘ columns of law .
It is of particular interest not simply because we know
that the same view of killing was taken by nearly all
European peoples, but because in no legal survivals are the
full ramifications of the law presented with quite the same
completeness as they are in the Welsh Codes.

§2. In its inception homicide was a tort, for which
vengeance was due, and we see in the Welsh Law relating
to it the full expansion of the law of reparation in lieu of
vengeance and the beginnings of the idea that killing was
a crime.

At the time of the redaction of the laws the indiscriminate
right of vengeance had disappeared. The amends for killing
was payment of reparation, to which was added, in certain
cases, punishment when the killing was deliberate.

§ 3. Llywelyn ap Iorwerth or his son Dafydd is credited
with having abolished the old law of ‘ galanas’ in Wales, but
its complete abolition did not take place until the Statute
of Wales was passed at Rhuddlan.

In the interval between Hywel Dda and Llywelyn there
was indubitably a development of the tendency towards
substituting the conception of crime for tort in respect of
killing, but the force of customary ideas was strong enough
to keep the conception of tort more alive in killing than in
any other class of wrongdoing.

2. Definition of ‘ galanas’.

§ 1. Just as the term ‘saraad’ had a double meaning—
the insult offered and the compensation payable therefor ;
so, too, the term ‘galanas’ had a double meaning—the
killing of a person and the compensation which had to be
paid for the killing, estimated according to the status of
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the person killed, the amounts of which, the blood-fine, have
already been stated in the chapter on the Worth of Men
and Things.

§ 2. Homicide is defined in the Dimetian Code, p. 404, in
the following words: ‘ Galanas yw lad dyn, Galanas is
the killing of a man’; that is homicide was not merely
premeditated murder, but homicide in any circumstances
whatsoever, even accidental slaying, and though the defini-
tion includes only men, the law applied equally to the slay-
ing of women.

§3. We must not, however, suppose that every killing
carried with it of necessity the liability to make reparation,
or that the reparation for all killing was the same.

Brynmor-Jones in his article on ‘ Foreign Elements in
Welsh Mediaeval Law’,! implies that blood-fine was due for
all killing at the time of the Codes, and that mitigation of
that rule is to be found only in the Anomalous Laws. It is
possible that originally all killing did cntail vengeance;
but the mitigation of that rule, if it were ever of universal
application among the Cymry, was coincident with the
growth of the idea of reparation. It is a mistake to suppose
that, in the earliest Welsh Laws we have, killing always
involved the payment of blood-fine.

There are very distinct references to the fact that it
did not.

§ 4. Though no express attempt is made in the Codes or
laws to distinguish between different grades and kinds of
killing, there is no doubt that such distinctions were recog-
nized. The laws recognized a distinction between what we
may term justifiable or excusable homicide, accidental
homicide, and deliberate homicide with or without aggra-
vated circumstances. They further recognized that certain
persons were not subject to any penalty for killing, e.g.
persons of unsound mind and children.

§ 5. Homicide committed in self-defence was not visited
with any liability to reparation or penalty. It is true that
in the Codes the exercise of the right of self-defence is
not mentioned ; but there is mention even in the Codes of

! ‘Yrans. Cymm., 1916-17.
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facts which excused homicide, and the references in the
Anomalous Laws are too detailed to lead us to suppose that
the idea of self-defence was altogether a new growth. In
fact they expressly credit the excuse of self-defence to
Hywel Dda.

According to the Anomalous Laws, every one in Wales
was entitled, in the exercise of this right, to cause just as
much harm in defence as the person attacking and defended
against was in the act of perpetrating. To avoid being
killed, killing was justifiable; to protect property the thief
could be killed. In the words of the laws:

“If a person injure another, whatsoever injury it may be,
if in defence by the one injured, and the effcct be similar to
what was attempted to be inflicted on himself, he is not to
make any reparation by law, nor to suffer punishment on the
part of the lord. . . . Every one is at liberty to make a defence
in a similar mode and cause as he is attempted to be injured.
... If a person, in the defence of himself or his property, kill
another, he is not to make reparation, if in sincerity he can
prove it to be true that in defending himself or his property
he committed the deed.’?!

§ 6. We find also in the laws and Codes constant references
to what are termed °‘lawful disturbances’ (thrwyf cyf-
reithiawl). Where a person was wrongfully kept out of
possession of his ‘ tref tadawc’, it is said he could enter
upon it and commit one of the three lawful disturbances,
viz. breaking a plough on the land, burning a house and
killing a person thereon. Not all the references contain
the latter; the Codes themselves mention only the two
former, but the Anomalous Laws frequently include the
killing of a man. This, though sometimes presented as
a case of justifiable homicide, was not really so. Some of
the references distinctly say that killing is not lawful, and
that the effect of killing in a ‘lawful disturbance’ was
something quite different from justification. Such killing
entitled the person, who had so killed another, to plead, as
a reason for extending the limitation within which he might
sue to recover his ¢ tref tadawc ’, the fact that he had com-
mitted the offence, not by proving the offence itsclf—for the
law regarded that as iniquitous—but by proving that he

t X. 362 ; XI. 408.
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had made reparation after conviction. If he proved that,
the period of limitation was extended or rather limitation
ceased to run from that date, a date on which he had made
an effective assertion of his right.!

§ 7. Homicide was excusable also sometimes according to
the circumstances in which the killing was committed, and
sometimes owing to the incapacity of the slayer to under-
stand his act or owing to his status. The former did not
involve the payment of blood-fine; the latter did, but in
neither case could any penalty be imposed by the King.

Homicide excusable according to circumstances included
lawful executions, slaying in revenge for blood-fine due and
not paid after demand in three courts, the murder of a hus-
band’s concubine by the injured wife, the slaying of outlaws
who had not surrendered to law or had returned in defiance
of an edict of banishment, the killing of traitors and ferocious
men, and the killing of thieves prowling about the King’s
chamber at night.2

Some of these acts were excused because of the provoca-
tion offered, others because the person killed was outlawed
or infringing the law himself.

Every one of these excuses is mentioned in the Codes,
and some of them are indistinguishable in principle from
killing in self-defence.

§ 8. The Welsh Laws also frequently state that persons
suffering under certain disabilities could not be punished
for their acts. Children under the age of fourteen and
idiots are so mentioned ; but, though it is true that they
could not be punished for killing, those who were respon-
sible for them, their kinsfolk, were liable to pay the blood-
fine of persons killed by them. One exception even to this
liability is mentioned, viz. when a person became mad and
bit another, so causing death. Inthat case, probably because
it was beyond the reasonable limits of control which could

be exercised, the kinsfolk were not responsible for blood-
fine.®

; 2}7 g 178; D.C. 548C; V. 76, 90; IX. 276, 304; XIV. 580, 690, 738.

. C. 226, 254; D.C. 452, 462, 600, 614; G.C. 778, 794; V. 64;

X. 316 ; XI. 406. 4 * 775 T4 4
#1IV.2; VI. 100; X, 390.
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§ 9. We also find that the liability of a married woman
for acts done by her is sometimes excused on the ground
that she was under the dominion of her husband, but there
was no excuse for a woman, whether married or not, for an
act of homicide.

§ 10. Persons exempt from punishment, by virtue of
status, were the King, a priest, and a minstrel. This was
a personal privilege, and none of these persons could be
executed whatever crime they committed.

§ 11. As regards accidental homicide the laws are in
some particulars at variance.

The most interesting passage dealing with death caused
accidentally is in the Xth Book, p. 382. It says that there
is one inadvertency (anoder) and two advertencies (odew).

The standard rule in regard to inadvertent acts was that
for every injury committed unwittingly redress was to be
made wittingly,! and the illustration given as to what was
an ‘ inadvertent act ’ is illuminating.

If a person, it is said, cast a stone over a house or cast
a weapon, and it fell upon the head of another, honour-
price was not to be paid, for there was no insult to honour
intended, but if death ensued blood-fine was because there
was loss occasioned.

The two advertencies are referred to as: (1) in what a
person may do for the good of another, though harm may
come to another thereby; and (2) where a person endeavours
to save the life of another, and who from that act should
die. That is to say, if, in endeavouring to save one person
the death of another were accidentally caused, or if the
person, whose life it was intended to save, were killed by
the act intended to save, no reparation was to be made.
The act was deliberate, but the intention was good, and the
result was accidental.

But if any one did anything with a design to harm, and
death ensued, blood-fine was paid.

The principle laid down in this passage was that death
caused intentionally had to be compensated for; if death
were caused accidentally, it had to be compensated for if the

1IV. 2,
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act were a negligent one, but not if the act causing death
were intended to benefit the person killed or another person.

§ 12. The view that accidental killing, if caused through
negligence, involved the payment of blood-fine is supported
by other authorities.!

We get the same illustration elsewhere, that if any one
threw a thing and it rebounded and killed a person, blood-
fine, though not honour-price, was to be paid; and it is
provided, also, that if a man felled a tree and in falling it
killed a man, blood-fine was to be paid, subject to the
qualification that where there was contributory negligence
by the person killed, e.g. by disregarding a warning, the
man who felled the tree was free.

So, too, if a person shot an arrow in the direction of one
man and the arrow transfixed two, honour-price for the
insult and blood-fine were to be paid for the first man,
but only blood-fine for the second, he being killed by an
act, which in so far as he was concerned, was not intentional,
but negligent and accidental.

One passage, however, indicates that there could be no
blood-fine payable for accidental death, unless the act
causing death were directed against the individual killed. If
it were directed against one person, and another perished
against whom it was not directed, it is indicated that blood-
fine might not be payable.

If, says the passage, a person frightcned another and
death ensued from the fright, an inquiry was to be made
as to what the fright arose from, and, if it were found that
it arose from an act done to something other than the
person who died, there was no redress, but if from an act
done to the man who died, blood-fine was paid.

We have, perhaps, in this passage an attempt to absolve
a person from responsibility for results remote from the act
causing them.

The conclusion to be drawn from these authorities is
that negligence involved the payment of blood-fine, if the
result were directly attributable to the negligent act, unless
there had been contributory negligence by the other side.

t D.C. 598, IV. 34; V. 42-4, 56; VIIIL 210,
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§ 13. The full blood-fine was not necessarily payable for
every accidental death. It was not, for example, so payable
in all cases where the death was caused by the negligent
control of property.

The Gwentian Code provides that one-third blood-fine
was payable by the owner of a weapon with which murder
was committed, though the owner was guiltless of the
death.

The principle was that a person was responsible so to
keep and guard his property that it did not cause death to
another ; but, if the act which brought the property into
contact with the person killed thereby was not the act of
the owner, the owner was not necessarily liable for the full
reparation.

We have another illustration of this rule in the two
Southern Codes. All free Welshmen carried spears, but
when they entered the precincts of a court they had to
place their spears in ‘lawful rest’; that is, the butt of the
spear had to be so deeply thrust into the ground that it
could hardly be moved by both hands, or its point had to
be buried in a bush completely hiding it, or it had to be
placed on top of a bush as high as a man. If it were not
placed in ‘ lawful rest ’ and a man were accidentally killed
by coming into contact with it, the owner paid one-third
blood-fine.

§ 14. The laws are at variance apparently as to the
liability of a person for death caused by his animals.

The original rule was that the owner was responsible for
such death, if he admitted the animal was his, and he
could either resign the animal or pay blood-fine. At any
rate this was the def nite rule in respect of death caused
by swine, but the Anomalous Laws say that blood-fine was
not to be paid for the dcath caused by any animal or a mad
dog, though the animal itself was to be surrendered to the
King.?

There are in many early laws traces of the execution of
animals for acts committed by them, and it is possible that

440 ; G. C. 784, 792.
J

1D.C.
* D.C. 576, 600; G.C. 718; IV. 46; VIIL 210; XIV. 624.
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we have in this rule of surrender of the offending animal
survivals of a similar rule in more ancient Welsh society.

§ 15. The law of fire imposes very strict restrictions on
the manner in which it could be used. This was due to the
fact that houses were made of wood, and so highly in-
flammable. Negligent use of fire entailed the payment of
compensation for most property burnt in consequence :
but this liability did not extend to the payment of blood-
fine for a person killed by accidental fires. If, however,
a person were burnt in a house deliberately ignited, the
burner was liable for his blood-fine. In the words of the
law,  Galanas does not follow fire, but the hand of him
who burns.” This is a striking instance of the limitation
of responsibility, in case of negligence or accident, to
approximate results.!

§ 16. We have already noticed that the law provided that
death caused by an act intended to save life was not to
be compensated for. With grim humour, however, it is
laid down that this did not protect a medical man under
whose hands a patient died. The life of the doctor was
not easy, for he was liable to make reparation if his patient
died, unless he had taken an indemnity beforehand.?

§ 17. For murder or culpable homicide there was not only
reparation but punishment, i.e. it was a crime as well as
a tort. Murder was divided into two classes, aggravated
killing and non-aggravated Kkilling.

In the former was included waylaying or secret, planned,
and concealed murder. It is said not to include killing on
a road or other place without preparation, hiding or con-
cealment, but if a person were killed on the road and
taken or dragged five paces out of the road, i.e. 15 feet,
or killed in some place and concealed, that constituted
waylaying.

Aggravated murder also included killing by secret means
or privily by night, killing with savage violence, and by
poison.

Murder might also be aggravated by reason of the status
of the victim, e.g. the ‘ pencenedl .

1 V.C. 260; G.C. 688, 3 V. 56.
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Non-aggravated deliberate killing may be taken to be
ordinary open and sudden homicide, including what English
Law calls manslaughter, in which the element of guilt was
not so pronounced as in wilful murder.

This division into aggravated and non-aggravated murder
is not explicit in the Codes: it is, however, a distinction
deducible from the penalties accruing, and if we do not bear
it in mind we will be faced by apparent contradictions in
the law.}

3. The levy of blood-fine.

(i) Introductory.

§ 1. We come now to the important question as to who
paid the blood-fine of a person killed.

The broad general rule was that, wherever a man was
killed and blood-fine became due, it was paid by the relatives
of the slayer to the relatives of the slain, that is by and
to people related to the offender or victim in * galanas-
degrees ’.2

It mattered not whether there was a criminal penalty
attached to the killing or not, the payment of blood-fine
had always to be made, except where the killing was justified
or excused by the circumstances.

§ 2. The principles of the levy and distribution of blood-
fine are at first sight extraordinarily complicated, and we
can sympathize with the moan of one of the commentators
who says that one of the three complexities of the law is
the sharing of ‘ galanas’, ‘for it is difficult to remember
and reduce to rule’.

This complexity is a very real one, especially so because
the authorities are not uniform in all details.

The language is oftentimes involved, and, whenever the
commentators have tried to elucidate the system, they have
only made matters more involved.

Still, with all the apparent complexity, it is possible to
deduce the main principles, and, when we do so, the system
takes upon itself a comparatively understandable appear-

ance.

1 V.C. 230; D.C. 412, 436, 550, 594 ; IV. 22 ; X. 306-8; XI. 4048
X1IV. 628. 2 D, C. 408.
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§ 3. Let us at the very beginning rid ourselves of the
idea that the ‘ galanas-kin’ was an organized body termed
the ‘cenedl’. It was nothing of the sort. Each man had
his own ‘ galanas-kin ’, which could correspond with no one
else’s except his own full brother’s. A man’s ‘ galanas-kin’,
as already stated, was the body of people related to him,
both on the male and female side, in seven degrees.

(i) The murderer’s share.

§ 1. The levy of blood-fine was divided into two portions,
the first being one-third of the total, commonly denominated
the ‘ murderer’s share’, the second being two-thirds, and
spoken of as the ‘ kinsmen’s share’. That is the universal
rule in all the Codes. There is some variation as to who -
contributed to the murderer’s share. All authorities agree
that the murderer, his father and mother did, but they
differ as to the apportionment ¢nfer se.

Some include the brothers and sisters of the murderer
as contributories to this share, and some also include the
children of the murderer.

§ 2. The oldest MS. states that the murderer’s share was
subdivided into three portions; the murderer paying one-
third thereof or one-ninth the whole blood-fine, his mother
and father paying one-third in the proportions of one to
two, and his brothers and sisters the remaining one-third
in like proportions, two shares by the brothers, one share
by the sisters, meaning thereby not that, if there were three
brothers and one sister, the three brothers contributed
two-thirds and the sister one-third, but that each brother
contributed twice as much as each sister.

The children of the murderer are not included by this
authority among the contributories.

It proceeds to say, and this is of great importance as
showing that the debt did not die with the murderer, that,
if the murderer were dead, his share was made up half by
the father and mother in the same proportions of two to
one inter se, and half by the brothers and sisters; that, if
the murderer alone were alive, he paid the whole murderer’s
share ; and, if only some of the contributors to this share
existed, those existing were responsible for the share which

H2
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would have been assessed on the non-existing person, had
he existed, in the same proportions as were laid down for
each one’s original contribution.

Thus, supposing the family consisted of the murderer,
his father, his mother, and onc brother and one sister, whose
original contributions to the murderer’s share would have
been one-third, two-ninths, one-ninth, two-ninths, and
one-ninth respectively ; then, if the mother were dead, the
murderer would pay his own one-third, plus one-third of
his mother’s one-ninth, the father would pay his own two-
ninths, plus one-third of his wife’s one-ninth, the brother
would pay his own two-ninths, plus two-thirds of one-third
of his mother’s one-ninth, and the sister her own one-ninth,
plus one-third of her mother’s one-ninth; or, in other
words, the murderer’s share, in this particular case,
would be divided into 81 portions, of which the murderer
would pay 30, the father 21, the brother 20, and the sister 10,
as against the figures murderer 27, father 18, mother g,
brother 18, sister 9, payable if the mother had been alive
as well.

The rule, as we see from this, was that a woman was
grouped with her corresponding male relative and paid half
of what he did, and this rule runs through every rule of
assessment in the other authorities.

§ 3. A similar rule as to the murderer’s share is given in
the Dimetian Code, which likewise includes brothers and
sisters in, and expressly excludes children from, the list of
contributories. No lineal descendant, it is clearly and
emphaliically stated, of the murderer paid towards a blood-
fine.

§ 4. The Venedotian Code, while in one passage asserting
that the son of a murderer paid no share of blood-fine, as
the relationship of the son to the father could not be fixed
—though a father paid a share for murder by his son—
in another passage says that the murderer’s share was
payable as to two-thirds by himself, and as to one-third
by the father and mother in the proportions of two to one.
It further says that if the murderer had children of age,
they paid one-third of their father’s two-thirds, the son
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paying twice what the daughter did. It excludes from
mention the brothers and sisters altogether as contributories
to the murderer’s share.

§ 5. In another passage the Venedotian Code states that
the Law of Hywel Dda, still observed by some judges, was
that the murderer’s share was paid by the murderer, the
father, mother, brothers, and sisters, the murderer paying
eight shares, the father four, the mother and brother two
each, and the sister one, each with his or her offspring, the
murderer paying as much as his two sons would do. This
Code, it may be added, like the Dimetian Code, included
children of a murdered man among the recipients of blood-
fine.

§ 6. The Gwentian Code appears to be silent as to the
apportionment of the murderer’s share, but Titus D. II
and the Dimetian Code are supported by the IVth Book, in
so far as to include brothers and sisters among the con-
tributories. That authority, besides including brothers and
sisters, included the children of the murderer, and, after
dividing the murderer’s one-third share of the whole blood-
fine into 63 shares, made the murderer and his children
responsible for 21 in the shares of 14 and 7, the father and
mother for 21 in like shares, and the brothers and sisters
for 21.

§ 7. We see, therefore, conflict between the authorities,
first as to whether the liability to contribute descended to
lineal descendants of the murderer, secondly as to whether
the brothers and sisters contributed to the murderer’s share
or were included as contributories to the kinsmen’s share,
and thirdly as to whether the murderer paid two-thirds or
one-third of the murderer’s share.!

(iii) The kinsmen’s share.

§ 1. With reference to the kinsmen’s share—two-thirds of
the whole blood-fine—there is agreement that two-thirds
thereof was payable by the murderer’s paternal kinsmen,
and one-third by the mother’s kinsmen.

There is, however, divergence on two points: («) whether

Y V. C. 220, 222, 224, 226, 228, 230, 232, 234, D.C. 408, 410; G.C.
688 ; IV. zo. 4 3% 234 405 4
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brothers and sisters were included in the list of contri-
butories, and (b) whether sixth or only fifth cousins were
included among the contributing kinsmen.

§ 2. The common recognized rule followed in computing
degrees of relationship is to count upwards from and includ-
ing the person whose relations it is desired to ascertain,
generation by generation, up to and including the common
ancestor, hence second cousins being descended from a
common great-grandfather, are related to each other in
the fourth degree, third cousins in the fifth degree, and so on.

Another method adopted is to ascend generation by
generation from the person whose relations it is desired to
ascertain and, having reached the common ancestor, to
continue counting downwards until the relation is reached.
By this method a second cousin would be in the seventh
degree, and a second cousin once removed in the eighth
degree.

Yet another method is similar to the first and second
methods, except that the counting begins from the father of
the person whose relations it is desired to ascertain. This
method, as compared with the others, makes a difference of
one or two degrees.

In the Welsh Laws the sccond method is never adopted :
the first is almost universally used, the third in some rare
instances, and the computation is always made from the
murderer or the murdered man as the case might be. In
folk-tales, however, Prof. Rhys indicates that at times
a combination of the second and third is used.

The differences that exist in stating where the seventh
degree ends in the Welsh Laws is sometimes attributable
to the different method of computation adopted.

However, what we are particularly concerned with now
is that descendants of any surviving person in a definite

degree to the murderer were assessed not separately but -

as part of the stock of the living ascendant ; thus grandsons
of a person related to the murderer in the fifth degree, if
their grandfather were alive, would pay a share of a stock
in the fifth degree, if the grandfather and father were dead
they would pay as relatives in the seventh degree.
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§ 3. The oldest MS. of all says that the kin’s two-third
share was payable two-thirds by the paternal kinsmen,
one-third by the maternal up to the fifth cousin, but
not including the son of the fifth cousin, each grade
paying double what the grade below paid, males in each
grade paying twice as much as females, repeating once more
that brothers and sisters contributed not to the kinsmen’s
share, but to the murderer’s share.

The Venedotian Code, as we have already noticed, in-
cluded brothers and sisters among the contributories to the
kinsmen’s share, having excluded them from the murderer’s
share, and it imposed one-third of the kinsmen’s share on
the descendants of every female ancestress up to the great-
great - great - great - great - grandmother, that is on sixth
cousins. It provides further that, where any degree could
not be traced, the amount, which would have fallen on the
unascertained female kin, was to be paid for by the remain-
ing fernale-kin.!

§ 4. The Dimetian Code is difficult to follow. It states
that there were nine grades of relationship, viz. the father
and mother, the grandfather, the great-grandfather, brothers
and sisters, cousins, second, third, fourth, and fifth cousins.
Though the reason of this grading is difficult to follow, it is
quite clear that, in computing degrees, the common ancestor
and the murderer were both included, so a sixth cousin
was not in the ‘ galanas-kin ’. Elsewhere the Code expressly
says a fifth cousin pays blood-fine and a sixth does not.

The first passage says that each grade paid twice as
much as the grade below it, and the inference is that, though
fathers and mothers, brothers and sisters contributed to
the murderer’s share, they also contributed to the kinsmen’s
share. This cannot possibly be the intent of the law, for,
if it is, it means that the father and mother between them
paid more than the murderer did, and likewise the brothers
and sisters did, a most improbable conclusion.

We appear to have recognized here, what we have not
elsewhere, the possibility of an ascendant, other than the
father, being alive when murder was committed, and being

V. C, 222-8.
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responsible to pay a separate share from the share payable
by his living descendants, that is that assessment was on
individuals and not on stocks.

This is in express contradiction to what follows, for the
Code says that collateral members are included in each
grade. The word ‘collateral’ in the Welsh Laws means
relations other than lineal descendants or direct ascendants,
so a brother of the murderer’s grandfather would be a
collateral of the murderer, and, though a descendant of the
murderer’s great-grandfather, he would not be assessed
separately, but as a member of his ascendant’s stock,
paying a portion of the amount levied on that stock.!

§5. The Anomalous Laws give two lists of the con-
tributories to the kinsmen’s share. In the first only cousins
are included down to the sixth cousin, the first cousin paying
twice what the second cousin did, and so on ; and the father,
brothers, and sisters, who were included in the contributories
to the murderer’s share, are excluded.

In the second list, brothers are included in the contribu-
tories, the ultimate contributor being the fifth cousin, the
brother paying double what the first cousin did, and so on.
With this the Gwentian Code agrees.?

§ 6. It is impossible to reconcile these divergent versions,
but it seems as if Titus D. IL. contains the original law.
What frequently strikes one in the different versions of the
laws is that the ancient Welsh were not mathematicians.
Over and over again when they try to divide and multiply
and deal in fractions they come to grief. They are capable
of laying down with extraordinary clarity a broad legal
principle, but as soon as a mathematical calculation is
required they get into trouble. We have to bear this in
mind and try therefore to get back to general principles.

If we do that we can, I think, determine what the real
rules of apportionment were.

(iv) General rules of levy.

§ 1. These general rules appear to be as follows :

(@) The blood-fine was divided into a murderer’s one-
third share and a kinsmen’s two-thirds share.

1 D.C. 410, 596. *G C 700-2; IV. 20; X. 314
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(b) The contributories to the murderer’s sh.are were, the
murderer himself paying one-third there'of, his father and
mother paying one-third in the proportlf)n of two to one,
his brothers and sisters paying one-third, each brother
paying double what each sister pa.id. ’

(c) Wherever any class of contrlbutor.y to the.murderer S
share was missing, the survivors within the list qf con-
tributories paid for him or her in the same proportions as
they paid for the original contributiop. .

(d) The children of the murderer did not Qontrlbute.

(¢) Thekinsmen’s share was payable two-t}}1rds by paternal
kinsmen and one-third by the maternal kinsmen. If the
father-kin or mother-kin failed, the other kin was not
responsible to make good the deficiency.

(f) The paternal kinsmen consisted of :

(1) The grandfather and his lineal descendants, other
than the father.

(2) The great-grandfather and his lineal descendants,
other than the grandfather and his stock.

(3) The great-great-grandfather and his lineal descen-
dants, other than (2) and (1). o

(4) The great-great-great-grandfather and his lineal
descendants, other than (3), (2), and (1). '

(5) The great-great-great-great-grandfather and his
lineal descendants, other than (4), (3), (2),
and (1). ‘ '

(g) Each of these five stocks, as a stock, paid tW.IC(? as
much as the stock below it, and if any stock were rr'nssmg,
the remaining stocks paid for it in the same p'roportlc.m.

(k) Within the stock itself, liability to contribute did not
descend to a lower generation; thus, so long as the great-
grandfather was alive a separate liability did not descend
to the great-grandfather’s sons other than the gr'andfather.
Descendants in the lifetime of an ascendant paid a quota
to the ascendant’s liability, that is, so long as the pre-
positus of a stock was alive the quota were assessed per
stirpes and not per capita. When, however, thg prepositus
of a stock was dead, each lineal descendant in the next
generation contributed equally, and so on.
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() In every grade a female, subject to the limitations to
be noted hereafter, paid one-half what a corresponding
male paid.

() Mutatis mutandis, the apportionment of the maternal
kindred’s share followed the same rules.

§ 2. We must not, however, forget the modification of
these rules provided in Titus D. II, p. 232, where the mur-
derer committed murder in territory of which he was not
a native.

That authority says that if an innate ‘boneddig’ of
Powys had settled in Gwynedd or vice versa, and had
become subject to a blood-fine within the dominion where
he had settled, the body of his kinsmen being in the ancestral
country, all the relatives he might have within the dominion
of residence were collected together. The murderer and his
children and his father and mother were then mulcted in
one-third, and the remaining two-thirds was levied, appa-
rently per capita, on the whole of the relatives residing
in that dominion, without distinction of paternal and
maternal kin.

§ 3. It is probable, too, that in actual practice the strict
refinements of the law were not adhered to, and that a
murderer and his near relations contributed all they possessed
and then indented on their various relatives up to the
seventh degree for the balance, the mathematical calcula-
tions of the law being an attempt to describe how among
relatives a blood-fine should be levied, so that particular
individuals should not be pressed unduly.

4. Distribution of blood-fines.

§ 1. We may now turn to the ordinary rules of distribution
of a blood-fine among the relatives of a murdered man.

The broad rule was that it was to be distributed among
the relatives of the person murdered in the same shares
as they would have contributed to a blood-fine due by
them.

§ 2. Before proceeding further we must notice two points.
The first is that before distribution the lord was entitled to
deduct one-third as his exacting share, leaving only two-
thirds of the original blood-fine to go to the kindred. We
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have in this the inception of the idea of a breach of the lord’s
peace, and the beginnings of the fine by the State for an
offence.

§ 3. The second is that there was an increment to this
blood-fine in respect of insult done to a corpse.

We have seen in dealing with insult that, when a man
was killed, the insult to the honour of the dead man had
to be compensated for in addition to the blood-fine. It
was the first payment which had to be made. This honour-
price was payable, according to the best authorities, by the
murderer and his relatives in four degrees, and not by the
whole ‘ galanas-kin ’.

How was it distributed ? The murdered man to whom
the honour-price was personally due was dead : hence who
was entitled to it 7 The authorities are at variance on this.
It is generally agreed that one-third went to the widow, if
there were one, and the remaining two-thirds, or, if there
were no widow, all, to the relatives.

Some authorities, however, say that only relations con-
nected within four degrees were entitled to it, and others
assert that it was attached to the corpus of the blood-fine
and distributed with it among the whole ‘ galanas-kin "

§ 4. Even on the question of the lord’s exacting third
there is some ambiguity.

In one passage the Venedotian Code appears to give one-
third of the murderer’s share only, i.e. one-ninth of the
whole, to the lord. The language is ambiguous, and the
other authorities leave no doubt that the lord got a full third
share when he was called in to exact. We must not, how-
ever, omit a reference in the VIth Book to the payment of
two-thirds to the lord and one-third to the ‘ uchelwr’s’
when an ‘ uchelwr’s’ man was killed.?

§5. In the distribution of blood-fine we have exactly
the same variations as we found existing in regard to the
apportionment of the levy.

Titus D. II. at one place says one-third of one-third went
to the father and mother, and one-third of one-third to the

! V.C. 230-2; D.C. 408; G.C. 634, 746.
37” V. C. 226-8, 230-2; D.C. 510; G.C. 694, 780; VI. 100; X. 328,
0-2.
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brothers and sisters, being silent as to the other one-third
of one-third and the two-thirds or kinsmen'’s share.

Elsewhere it is very clear, and, after assigning one-third
of the whole to the lord as his exacting share, it provides
that the remaining two-thirds was to be divided into three
shares, one of which went to the father, mother, brothers,
and sisters, and two to the kinsmen (two-thirds thereof to
the paternal kin and one-third to the maternal kin), leaving
it to the kinsmen to divide infer se as they thought fit up
to the seventh degree.

The Venedotian Code assigns, in one passage, one-third of
one-third to the lord, and two-thirds of one-third to the
father, mother, and their children, and then proceeds to
say two shares of that two-thirds went to the father, one
share to the mother, and two shares to the children, some
MSS. adding,  to the children of the murdered man ’. The
texts are clearly corrupt here.

The remaining two-thirds are allotted, one-third to the
mother-kin and two-thirds to the father-kin, without describ-
ing how the share was divided ¢nfer se among the kinsmen.

Elsewhere it states that the father, mother, brothers,
sisters, and their offspring (not the murdered man’s off-
spring) obtained one-third of the blood-fine, but in this
passage there is no reference to the remaining one-third.

The Dimetian Code provides that one-third of the ‘galanas’
was to go to the father, mother, brothers, and sisters, and
the remaining one-third was distributed as in the Venedotian
Code up to the fifth cousin, each grade receiving twice as
much as the grade below. Tt specifically provides that
children of the murdered man had no share in the ‘ galanas’,
and it is silent as to the lord’s exacting share, but provides
for it elsewhere.

In Domesday it is definitely said the King gets one-third.!

5. Miscellaneous provisions in the levy and distribution of
blood-fine.
(i) Exemptions.
In the levy of blood-fine, idiots, dumb persons, and

minstrels were excluded from contribution, and likewise
1 V. C. 224-6, 230-2 ; D. C. 408 ; Domesday, s.n. Hereford.

CH. IV THE SPEAR-PENNY 109

they were excluded from all participation in blood-fines
received.

Clerics were also excluded, unless they had children.

Women, as we have noted, were liable to contribute, but
the rule was subject to two very important modifications

Widows could receive no share of their husband’s blood-
fine, and no woman could receive a share or was liable to
contribute if she were childless, past the age of child-
bearing (54), and swore she was unlikely to have any
children ; that is to say a woman was liable not for herself,
but for her children, she acting as a conduit to pass the
rights or liabilities on to her existing or possible children.*

(i) Miscellaneous.

We must note also that where a woman was murdered,
blood-fine due for her was payable not to her husband’s
kinsmen, but to her own kinsmen; that, according to the
Gwentian Code, where a man was commended the ‘ pen-
cenedl’ got a special share, the amount of which is not
indicated, for a man of kin to him, the father also receiving
a penny, and an ‘ uchelwr ’ got three or six kine for a free-
man with him, if killed.

We should note, too, that if any of the kinsmen were
absent or too poor to pay, the VIIIth Book allowed the
murderer to pay his amount, and recover the same from
the person responsible by an action for contribution, when-
ever the latter returned or acquired property.’

6. Additional powers of levy.

(i) The spear-penny or ‘ ceiniog baladr ’.

It might, and no doubt did, sometimes happen that the
whole of the blood-fine was irrecoverable from the kinsmen
in the seventh degree. At the best of times the amount to
be levied was considerable, and the kinsmen might be poor
or limited in numbers. In that case the law gave the
murderer two other modes of raising the balance, the first
of which was the levy of the ‘ ceiniog baladr .

This could be levied from anybody related to the murderer

in the eighth and ninth degrees.

'V C. 98, 206, 224, 226, 228, 232~4; D.C. 410-12, 598, G. C 702,
780; X. 328.

2 V.C.240; G C. 638, 780; V. 48, 96; VIII, 206,
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When this additional assistance was needed by the
murderer to make up the blood-fine, he was to proceed
with the lord’s servant, carrying a relic with him, and, should
they meet any person said by the murderer to be related in
those degrees to him, the murderer demanded, by placing
a cross in front of him, the contribution of a spear-penny.
The person accosted had to pay or give a pledge or surety
for payment, unless he swore on the relic that he was not
descended from any ancestor common to himself and the
murderer.

The ‘ ceiniog baladr’ could not be levied on women or
clerics because they did not carry a spear, but, if a woman
killed a man, she was entitled to demand this aid.

The levy of a spear-penny had to be completed within
a year and a day, and could not be demanded subsequently,
while the right to participate in the sharing of a blood-fine
did not accrue to any one liable to pay the spear-penny.!

(ii) Blood-land.

The power to raise funds to meet a blocd-fine did not
end here. If a man found, after exacting spear-money, that
he was still short of the sum needed, he could then fall
back upon his interest in ‘ tir gwelyauc ’ or other land.

This was one of the lawful necessities for which a man
could alienate ancestral land, but it would seem that it
was not so much a right to sell as a right to deliver the
land over to the relatives of the murdered man.

The Venedotian Code says that land so delivered was
designated blood-land (waed-tir), and it seems that for the
resignation of land as ¢ waed-tir ’ the consent of all members
of the family holding jointly was necessary. That land
once resigned was irrecoverable, ‘ for peace was brought to
the sons thereby as well as to the father.’

It may be mentioned that, though the person resigning
might become landless, he did not lose his status as a free-
man, and that the land surrendered was divided, according
to the Venedotian Code, among the kinsmen of the murdered
man as if it were a blood-fine.

Apparently it was thought by some that  waed-tir * was

1 V.C. 98, 102, 2246, 234; G.C. 702—4; V.64; VI 116; X. 328.
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jand on account of which a person was killed, which, after
his murder, went to his sons ; but the Codes repudiate that
and assert that it was land surrendered to make up a blood-
fine when all other sources had failed. The idea that it was
land on account of which a man was killed survived in the
Anomalous Laws, which assigned such land to the children
of the murdered man.

The Dimetian Code also permits the surrender of land on
the failure of spear-money to meet the blood-fine, and
allows a ‘ priodawr’ to surrender without his son’s per-
mission.

The Gwentian Code also refers to the power, and tells us
that, where land was so surrendered, the revenue or ‘geld’
thereon was payable by the murderer, as the land went
free to the other side, but no crops were to be grown on such
land, except clover, vetches, and thistles, and the value
of a cow grazed thereon deteriorated. The land carried
a blood taint with it.

Should the murderer afterwards become an officer of the
Court, and, as such, free from liability to pay ‘ geld’, the
‘ geld * was recoverable from the land.

A peculiar reference to ‘ waed-tir ’ is made in the Anoma-
lous Laws. It is there indicated that if a man killed a person
in revenge for the loss of one of his maternal kin, and in
consequence had to surrender his own land as ‘ waed-tir’,
he could claim land from his mother’s kinsmen, proving
in a claim therefor not the murder itself—for a man could
never plead his own crime—but the suit for ‘galanas’
imposing upon him the penalty to pay.!

(iii) * Cyfarch cyfyll.’

§ 1. Itis obvious from what has been said that the recollec-
tion of relationship was of primary importance among Welsh
people ; the land laws made it equally necessary, and this
explains the great importance paid in Wales to genealogies.
But, notwithstanding the importance of such recollection,
it is clear that, under this far-extended communal liability,
questions must arise at times as to whether, as a matter of

' V.C.176-8; D.C.604; G.C.794; IX.266,304; X.330; XI. 422 ;
X1V. 576, 736.
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fact, a particular person was or was not related in ‘ galanas’
degrees to another. To determine this question a pro-
cedure is laid down for inquiry into the matter and deter-
mination of the question. This inquiry was known as
‘ cyfarch cyfyll’, or inquiry as to stock, the very existence
of which is almost sufficient to dispose of the contention
that Wales was divided into ‘ cenhedloedd ’ of men related
to each other in fixed degrees.

§2. An interesting comment on the meaning of this
phrase occurs in the Anomalous Laws, IV. 18-20:

‘ Some say ’, says the passage, ‘ that “ cyfarch cyfyll” relates
to a person divested of everything (i.e. a claim to land by ach
ac edryf) ; others say it implies an oak cut down without per-
mission on the * tref tadawc” of a “ proidawr ”, and over whicha
mantle is spread to conceal it, lest it be seen and become a dis-
grace to the “tref tadawc ”’ by being thus seen. The real meaning
1s this, that when a relative refuses the murderer his share
of ‘““galanas”, asking, ‘ Whence is the stock in which I am
related to thee ? " it 1s necessary for the murderer to explain
to him in what way he is related, and to his having common
relatives enough to testify to the truth of his assertion, because
common relatives are proper evidences in such a case, for
strangers are neither to connect a person with kinsmen, nor
to separate him from kinsmen.’

The meaning of the hazard that ‘ cyfarch cyfyll’ related
to an oak is inexplicable. However, the real meaning of
the phrase in Welsh Law is clear.

Affinity was proved by the oath of the murderer, sup-
ported by common relatives, after the murderer had sought
a contribution by placing a cross in front of his relative
and had been refused help.!

7. The murder of relatives.

§ 1. In his ‘ Tribal System in Wales’, Dr. Seebohm has
urged that there was in ancient Wales a rule that the law
of ‘ galanas’ did not operate within the limits of the ‘ cen-
hedloedd ’, composed of relatives in fixed degrees.

This contention will be found in his ‘ Tribal System in
Wales’, pp. 104-5, and in his ‘ Tribal Custom in Anglo-
Saxon Law’, in the latter of which he sums up as follows :

“A murder within the wider kindred was regarded as a
family matter. The murderer was too near of blood to be

b XIV. 708, 716.
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slain. No atonement could be made for so unnatural a crime.

There was no blood fine or ‘‘ galanas " within the kindred.

The murderer must be exiled.’

He supports the argument by comparative references to
other systems of law.

§ 2. As already explained, the view here taken is that the
term ‘ cenedl’ does not connote an organized community
limited by degrees of relationship, but that ‘ cenedl * means
a tribe unlimited by degrees, and also those bodies of men
related to every individual in varying degrees of relationship.

Applied to the law of homicide, the view taken here is
that killing a kinsman was as much a tort as killing a non-
kinsman. Such tort had to be paid for, but inasmuch as,
in the law of homicide, where a near relative was killed,
the men who would have to contribute to a blood-fine would
be the same as the persons entitled to receive it to a large
extent, the law provided that compensation had to be paid
to the relatives of the slain by the murderer alone. He
could not ask his relatives to pay themselves the blood-fine.
It is maintained that the Welsh Laws establish that where
a man killed his own brother or perhaps a relative of his
own ‘gwely’, he himself paid the full blood-fine, or so
much as he was able, to the relatives of the person slain,
and that the Welsh Law does not establish or support the
contention that there was any kindred system limited
by degrees within which murder was not to be compen-
sated for.

The point is of importance, and we have to examine the
Welsh authorities, as well as the alleged support from out-
side, with care.

§3. As regards the Welsh Laws, neither the Venedotian
nor the Dimetian Code has anything in them in the remotest
way suggesting support to Dr. Seebohm’s view. The only
reference to the Codes used by Dr. Seebohm is drawn from
the Triads attached to the Gwentian Code, G.C. 790,
admittedly a late addition. That reference runs:

‘ Three persons hated by a ‘“cenedl” . . . a person who
shall kill another of his own ‘‘cenedl”; since the living
relative is not killed for the sake of the dead kin, every one
will hate to see him.’

3054.2 i
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This Triad is reproduced in the Triads of Dyfnwal Moelmud
with a very important difference :

‘ Three objects of detestation to a ““cenedl” ... one who
shall kill a person of his own ““ cenedl ”.” !

The Triad proceeds to say the persons hated are to be
proclaimed, and makes no mention of the murderer being
freed from liability to pay blood-fine.

In what appears to be an excerpt from the substantive
part of the Gwentian Code, p. 774, the rule is stated
differently :

‘Whoever shall kill his brother (brawd), because he will
not share ‘“ tref tadawc” with him, with such a slayer the
“cenedl” is not to pay ‘‘ galanas”, but he is to pay ‘“ galanas’’
to the relatives, and let him forfeit the ‘‘ tref tadawc ™ for
ever.’

The rule is stated in similar terms in the XIVth Book,
p. 656
‘ Three cases where the ““ cenedl ”’ pays not ‘“galanas” with

a relative ; where a man murders his brother because he will

not share the ““ tref y tad ” with him. . .

The last-mentioned authorities give a totally different
complexion to the rule. They do not exempt any one
from liability for murder within the ‘ galanas-kin’; they
merely assert that where a man killed his brother, whose
‘ galanas-kin ' must of necessity be identical with his own,
he cannot ask the assistance of his kinsmen to pay the
blood-fine due to themselves.

They do not provide that any one killing a relative
within seven or nine degrees is free from liability to pay
blood-fine ; they establish, on the other hand, that fratricide
involved a more serious penalty than murder of a stranger,
viz. liability to pay the full blood-fine by the murderer
himself, plus the forfeiture of tref tadawc’. There is
nothing outside the one Gwentian Triad to suggest that in
default the murderer was not liable to be slain. There
could naturally be no feud between the kinsmen of the
slain and the kinsmen of the slayer, for, where they were
brothers, exactly the same people were kinsmen to both.
What appears to have happened was that a man who killed

1 XIII s32.
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his own brother paid the blood-fine himself, was deprived
of all his property, and put out of law.

§ 4. Dr. Seebohm relies on certain outside instances.!

The first case mentioned was where Hethcyb, in the ‘ Song
of Beowulf ’, accidentally killed his own brother, Herebald,
and the poet says:

‘ It was a wrong, past compensation. . . . Any way and every
way it was inevitable that the Etheling must quit life un-
avenged. . . . He (the father) could not possibly requite the
feud upon the man-slayer.’

This authority appears merely to show that no penalty
could be exacted for an accidental death ; it does not seem
to be an authority for the proposition that murder of a
relative in seven degrees entailed no penalty.

The next reference, also from the ‘ Song of Beowulf’, is
in apparent contradiction to Dr. Seebohm’s view.

Eanmund, a paternal relative of Beowulf, murdered
Heardred, a maternal relative of the latter. Beowulf did
not take revenge, and Dr. Seebohm concludes, inasmuch as
Beowulf had become chief of his mother’s tribe, that he
could not avenge owing to kinship.

The murder was not within a kin, like the ‘ cenedl’ is
represented to have been by Dr. Seebohm, for that alleged
organized ‘cenedl’ traced descent through males only.
Further, Eanmund and Beowulf did not belong to Heardred’s
male kin at all, and hence it was no business of Beowulf’s
to avenge the murder. The murderer, Eanmund, was as
a matter of fact, killed by Weohstan, another paternal
relative, in open fight without a feud resulting, perhaps
because Eanmund had become a ‘ lawless exile ’, and could
be killed by any one because of his crime.

The next reference is from the Lex Ripuar., Tit. LXIX,
which provides, among a people where communal responsi-
bility of relatives had almost died out, that the murderer
of one ‘ near in blood’ was exiled and his goods forfeited
to the fisc. The reference does not establish the existence
of an organized kindred-group limited by degrees, and is in
33‘5}(;1':13 Tribal Custom in Anglo-Saxon Law, pp. 63, 66, 164, 176, 241-2,
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no way inconsistent with the view that the murderer must
pay himself or be put out of law.

The next reference 1s to the Lex Alamman., Tit. XL.

This provides that a murderer of a father, uncle, brother,
or maternal uncle, or his brother’s son, or uncle’s son, or
mother, or sister, i.e. descendants of one or other of his
two grandfathers, was to be deprived of all his goods.
Surely it is a stretch of this provision to say that the murder
of a relative went unpunished except by exile.

The rule is in full accord with what it is maintained was
the Welsh rule, that the murderer of a near relative became
himself, at least to the extent of his possessions, responsible
for the blood-fine.

The reference on pp. 241-2 to the Guthaling Law, c. 164,
provides that where a man slew his father, son, brother,
sister, or mother, or where a mother slew her child, the
slayer was debarred in perpetuity from inheritance, and the
whole of his property was forfeited to the next of kin or
the King. Here again the rule is that the slayer, to the
fullest extent he could, must pay the blood-fine himself
where the murdered person was a near relative.

The last reference is from the so-called Leges Hen. I,
c. 75, which provides that a slayer of any of his ‘ parentes’
was to do penance, and then proceeds to say that should any
relative of the deceased demand compensation, the murderer
must pay according to the scale fixed by the ‘ wise men’.

This reference again is in full accord with the Welsh rule
that the slayer of a near relative must pay the full blood-
fine or so much as could be exacted from his property, and
that relatives were not to be deprived of compensation
merely because the murderer was also a relative.

§ 5. We may here refer to some other provisions on the
subject unnoticed by Dr. Seebohm.

The Anglo-Saxon Laws nowhere suggest that compensa-
tion was not payable for the murder of a relative. On the
contrary the Dooms of Ine, c. 76, appear to provide that com-
pensation in such a case was termed the ‘maegh-bot’, payable
by the slayer to every one of ‘ maegha ’ (kinship) to the slain,
such ‘maegh-bot’ increasing exactly asdid ordinary ‘ wergild’.
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In the Irish Laws! we have the same type of provision
as in the Welsh Laws.

It is there provided that a dun-fort in which fratricide
was committed lost its honour-price, that is there was
violence upon the tribe, ‘ until the man who does it pay
and do penance ’, while in Heptads, V. 463, it is added that
a man who committed ‘fingail’ (tribe-murder) lost his
tribal land.

Among the Germanic tribes also there are some further
references. The provision in the Lex Frisionum, Tit. XIX,
specifically provides for payment of ‘galanas’ for the
murder of a brother :

“Si quis fratrem suum occiderit solvat eum proximo heredi,
sive filium aut filiam habuerit, aut si neuter horum fuerlt!
solvat patri suo vel matri suae vel fratri vel etiam sorori
suae ; quod si nec una de his personis fuerit, solvat eum ad
partem regis.’

With this may be compared the provision in the Lex
Langobard. (Ed. Roth.), c. 163:

“Si quis in mortem parentis sui insidiatus fuerit, id est si
frater in mortem fratris sui aut barbanis, quod est patruus
seu consobrini insidiatus aut consiliatur fuerit, et ille cui
insidiatur filius non dereliquerit non sit illi heredes cuius de
anima tractavit nisi alii parentes proximi et si parentis alius
proximus aut legitimus non habuerit tunc illi curtis regis
succedat. De anima autem illius homicidae sit in potestatem
regis iudicare quod illi placuerit; res vero quas homicida
reliquerit parentes proximi et legitimi habeant, et si parentes
non habuerit tunc res ipsius curti regiae socientur.’

Under the same law ? provision is made for succession
to the estate of a homicide slaying his own brother, and
further enacts that, if the slain person left a son, composition
was to be paid to him out of the murderer’s property, the
murderer himself falling into the ‘ misericordia’ of the King.

This evidence appears to corroborate the view here taken
of the Welsh Law.

8. Murders of or by men not possessed of recognized kinsmen.

(i) Non-Welshmen.

§1. It was a rule of Welsh Law that no one except a

Welshman could demand assistance from his relatives as
1 Heptads, V. 172. ¢ Ed. Luitprandi, c. 17.
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of right, and consequently the right to share in compensa-
tion for injury to a relative, being co-extensive with the
duty to give assistance, did not accrue to any one who was
not Welsh.

But it is quite inaccurate to assert that non-Welshmen
had no ‘ galanas-worth’. The difference was this that the
penalty, payable by a non-Welshman murdering, was paid
without the enforced assistance of the murderer’s relatives,
and the penalty for slaying a non-Welshman was paid to
persons other than the relatives.

§ 2. For the murder of a bondman or foreigner the mur-
derer paid the ‘legal worth’ to the master or overlord
owning or to whom the bondman or foreigner belonged or
was commended.

If the foreigner were homeless, that is on a visit to Wales,
he was under the King’s protection, and his legal worth was
paid to the King : if he were a hostage, his legal worth was
that of the person on whose behalf he had been given as
a hostage, and if either a bondman or a foreigner murdered
a Cymro, his master or overlord paid the legal worth of the
victim and the murderer was hanged.!

(ii) Sons of Cymraesau by foreigners.

§ 1. The application of the law of homicide to men who
were only partly Welsh is of considerable interest.

The son of a Welshwoman by a foreigner father had no
paternal relatives on whom by law he could call for help;
but, just as the son of a Welshwoman, given in marriage
to a foreigner, could demand land from his mother’s family
by virtue of * mamwys ’, so he could demand help from that
family up to the fourth degree—not let it be noted up
to the seventh degree—in paying blood-fine for a murder
committed by him.

§ 2. Payment on his behalf by such relatives was termed
‘ gwartheg difach’. ‘ Difach’ has been variously trans-
lated as ‘di-fach’ (without surety) and as ‘dif-ach’ (of
defective lineage). Though the former appears to be the
generally accepted signification, the latter seems to be

' D.C.598,604—6; G.C.794; VI. 104; IX.258; X. 330; XI. 40z2;
X1V, 592, 604, 624.
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more in consonance with the causes which gave rise to
the law.

§ 3. All Codes agree that the son of a Welshwoman by
a foreigner was subject to the law of homicide; he was
‘pro tanto’ a freeman, but, as he had no paternal kinsmen
on whom he could call for help, it was provided in the
Venedotian Code that the maternal relatives were to pay
two-thirds and the murderer and his father one-third,
while in the Southern Codes the whole mulct fell on the
mother’s kinsmen in four degrees.

If he were murdered the compensation due for his death
was paid to the mother-kin, the Venedotian Code limiting
their share to two-thirds.!

(iii) Reputed sons.

§ 1. Cognate to the position of a son with a foreign father
was the position of a son not yet affiliated.

Such a son was invariably on the privilege of his mother’s
relatives, though one passage in the Anomalous Laws confines
the liability of the mother’s relatives to pay blood-fine to
the case of a son of a foreigner and Cymraes, at the same
time indicating that distribution of blood-fine received was
made to them.

§2. In the law of affiliation we saw it provided that
a woman could affiliate her son to the alleged father by oath,
and that the father or his kinsmen could reject him forth-
with, accept forthwith, or delay acceptance or rejection for
a year and a day.

In the latter case the son was reputed, doubted, or on
sufferance (‘ cyswynfab, mab amheuedig’ or ‘ mab dioddet ’).
If the mother had made no attempt to swear her child, the
child was on the privilege of her kinsmen ; likewise if her
attempt to affiliate had been repudiated by the alleged
father or his kinsmen. If, however, the son were on suffer-
ance the reputed father-kinsmen were responsible to pay,
and could not repudiate the son until they had paid. They
could repudiate after payment to avoid liability for any
subsequent offence. The reputed father-kin could not,

'V C. 98, 208; D.C.s552; G.C. 750; IV. 12; V. 64,; X. 326-8;
XIV. 656.
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however, claim to share in blood-fine for the murder of
a reputed son, who had not been accepted. The blood-fine
in that case went to the mother’s kinsmen.

§ 3. The murder of or by a reputed son was classed as
one of the calamities of kin.

If, after the crime, the mother swore an oath of affiliation
declaring who the father was, the reputed father and his
kinsmen were not responsible ; the mother’s kinsmen were.

The test of liability in all these cases was whether the
mother had sworn to the paternity or not, and whether
the alleged father had repudiated the son or kept the
question in abeyance or not at the time of the crime.!

(iv) The son of a Cymro and a foreign woman.

Connected with the son of a Cymraes and a foreigner is
the case of the son of a Cymro and a foreign woman. Such
son was a Cymro, even if illegitimate, but as he could not
call on his mother’s relatives for help, the only assistance
he could get was as to two-thirds of a blood-fine from his
father-kin, the remaining third he had to make up as best
he could.?

9. The recovery of blood-fine.

§ 1. We come next to the question as to how a blood-fine
was recovered. Undoubtedly, in the later law, it could be
sued for as damages due on account of tort. Model plaints
are given in the Anomalous Laws. Such suits could be heard
by the lord or one appointed by him, and must be disposed
of in his life, and were cognizable by the supreme Court
alone.

Trial was by jury of compurgation.

This was the law at the time of Hywel Dda, but we are
told that in the time of Dyfnwal Moelmud the ordinary
procedure was by ordeal—a more than doubtful assertion.?

§ 2. At the same time we get glimpses of an earlier pro-
cedure.

In Titus D. II, p. 222, we are told :

‘ Whoever shall have murder charged upon him, let the
kindred pursue him, and first the lord on the day on which
' V. C. 208-10; D. C. 412 ; G. C. 6o2, 702, 776; IV. 38; V. g40~2;
VI. ¢8; X. 326.
* VI 114. 3 X. 328, 372; XI. 400; XII. 466; XIV. 622.
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his man is killed or he hear thereof ; what he can get of his

spoil or that of his kindred is to be without question to the

lord : if he get no spoil, then full * galanas ™ ensues.

Again, in the Gwentian Code it is said, ¢ What the King
shall find of the property of the homicide upon the land
belongs to him entirely ’, and in the Venedotian and Dime-
tian Codes, ‘ harrying spoliation * was allowed for murder.

The Codes also say that it was the duty of the kinsmen
to demand satisfaction and slay the slayer if he gave none;
and we are picturesquely informed that the kin would be
excited to revenge by the wailing of women, by the inquiry,
“Who killed this man ? ’ and by seeing the dead body on
the bier, or by looking on the murdered man’s grave without
atonement having been made.

Here we have survivals of the ancient method. There
was no judicial procedure. The injured kinsmen arose and
pursued the murderer to avenge themselves upon him, and
the lord joined in and harried and despoiled the murderer’s
property.

§ 3. But, notwithstanding these provisions, it is beyond
doubt that by the time of Hywel Dda the right to take
revenge was postponed until after the invocation of the
Courts had been made, finding given, and default made in
payment. We shall see in the Law of Procedure that there
was a regular procedure laid down for such suits in the
time of Hywel Dda.

The trial was by compurgators, whose adjudication was
final and conclusive, the accused charged being acquitted
if the jury compurgated him.!

§ 4. But if the jury failed to exonerate, what happened ?
First and foremost, in every case of killing, the blood-fine
had to be levied and paid.

Time was given, but not much, to get the blood-fine in,
Till it was collected and paid there was an unsettled feud
which operated as a bar to the evidence of a man of * galanas-
kin’ on the one side against a man of ‘ galanas-kin’ on the
other, or even of a servant of such a man. There was a state
of suspended hostilities between the kinsmen.

1 V. C.246; D.C. 442, 450, 510, 554; G.C. 694,778, 780-2; XIV. 626.
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The Venedotian Code provides that the blood-fine must
be apportioned among the persons liable to pay within
fourteen days of the summons of the lord directing its levy,
and it was the duty of the eldest son to point out the kinsmen
liable.

After that another fourteen days was allowed for assem-
bling the responsible kinsmen and exacting payment. The
actual delivery of the blood-fine was to be effected in three
instalments, the first two consisting of the delivery of two-
thirds from the paternal kinsmen, and the last of the
delivery of the amount due by the maternal kin. As each
payment was made one hundred men of the best standing
among the kinsmen of the murdered man swore to forgive-
ness, and when the last payment was made oaths were taken
for peace, and thereupon °everlasting concord is to be
established on that day, and perpetual amnesty between
the kinsmen ’.

Titus D. II allows fourteen days for each lordship in
which the kinsmen responsible to pay resided. The Gwen-
tian Code lays it down that complete blood-fine must be
paid in fourteen days if the kinsmen of both sides dwelt
in the same country, with an extension of fourteen days for
each country in which the kinsmen dwelt, if scattered.
Elsewhere it allows only a general period of fourteen days.

If the blood-fine were paid, the kinsmen must rest satis-
fied ; but, if it were not, the old rule, ‘ an eye for an eye,
and a tooth for a tooth’, came into operation. There was
unsatisfied bloodshed between the kinsmen, and the laws
are laconically grim.

‘The law’, they say, ‘ permits revenge ’; ‘ If ‘‘ galanas”
be not paid the slayer is to be delivered up to the *“ cenedl ”
of the slain ’; ‘ Unless an answer come in nine days the law

frees the avenging.’*

§ 5. The blood-fine had to be paid in full to avoid
vengeance. One penny short entitled the offended kinsmen
to slay in revenge, and what had already been paid was lost
beyond hope of recovery. Even if before the payment of

' V.C. 160, 178, 226, 228, 230; D.C. 440, 484; G.C. 702, 776; IX. 276,
XIV. 624.
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the blood-fine the slayer was killed by a man other than
a kinsman of the murdered man, the debt was not wiped
out, it still had to be paid.!

§ 6. Now was this delivery of the slayer to the kinsmen
of the slain a true case of vendetta ? Apparently not. It
was so originally ; but true vendetta implies a continued
state of war between two opposing factions, each side
killing a member of the other side in revenge for the slaying
of one of its own side. Vendetta does not confine the
exaction of revenge upon the slayer. But the Welsh Laws
of Hywel Dda did. Not only is it clear that it is the slayer
who was to be delivered up to be slain, but the oldest
MS.? is very explicit :

‘Ny deleyr llad nep am y gylyd namen llourud nac am
ran or alanas nac am peth arall.” ‘ No one is to be killed on
account of another except the murderer, neither for a share
of “ galanas” nor for any other thing.’

That at any rate was the law of Hywel Dda, and perhaps
this was one of the reforms he introduced, limiting the
exercise of revenge upon the actual slayer.

There is no doubt that there are some indications of
a true vendetta being carried on. For instance, in the
Gwentian Triads, some MSS. say that where murder was
not denied or blood-fine paid no reparation was to be made
for the slaying of ‘a man of cenedl’, but other MSS. say
for ‘ the slaying of the man’, i.e. the murderer. In the
same Triads it is said that, though a lord and a ‘ pencenedl’
got some share of a blood-fine, none of them were to be
killed in revenge for non-payment, implying, perhaps, that
men who were in law relatives might be killed in revenge ;
and the Dimetian Code, while excluding clerics and others
from all liability to contribute to or right to share in blood-
fine, precludes the exercise of vengeance upon them, again
perhaps implying that other relatives could be killed.
However, the direct prohibition shows that, whatever may
have been the older custom, the codifiers definitely limited
the right of vengeance upon the person of the slayer.?

§ 7. The question arises here as to whether there was

' V.C. 226; D.C. 412, 600; G.C. 702, 776 ; V. 62.
? V.C. 228. 3 G.C. 776, 780, D.C. 410,



124 “ GALANAS' PART VI

any other method whereby kinsmen could absolve them-
selves from liability to pay blood-fine other than by handing
the slayer over to be slain. With tribal sentiment so strong
it is almost the last thing we should expect to find, and yet
it is clear from the laws that there was some right in the
kinsmen to decline all responsibility.

In the Venedotian Code, pp. 228, 230, it is said :

‘If the kinsmen disown the murderer, there is no claim
upon them, nor are they, unless the lord exact it, to pay;’

and again:

‘ If the murderer pay his share he is not to be killed, although
the kinsmen may not have paid their share, and so the kinsmen
are not to be compelled although he may not have paid.’
The later provisions of the XIVth Book, p. 656, direct

that the kinsmen are not to pay ‘ galanas ’ where a murderer
refused to conform to law with them or where he confessed
to murder without a previous denial and submission to
compurgation.

These provisions are at first sight difficult to understand.
The Venedotian Code is possibly referring in the first case
to a case where alleged kinsmen repudiated the allegation
that the murderer was of kin to them, but the second
is inexplicable except on the assumption that kinsmen
could refuse to pay if they wished.

The provisions of the XIVth Book are more understand-
able. Relatives were responsible to support a relative only
so long as he submitted to law ; and they had to be pro-
tected against the possibility of a man confessing to a crime
he had never committed, and thereby imposing on his
kinsmen a liability which it was not right for them to
bear.

The true solution, however, of these apparent difficulties
appears to be that there was a tentative effort, comparable
to what, as we will see later, was occuring in England at
the same time, an effort to break down the tribal law
imposing liabilities upon kinsmen in murder cases by
giving such kinsmen a right to repudiate responsibility. It
was one of the steps taken along the route which was to
convert a tort into a crime.
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10. Homicide as an offence against the State.

§ 1. What we have said above shows that the primary
conception of slaying was that it was a tort to be com-
pensated for, whether the slaying were deliberate or caused
by negligence. The idea that murder was an offence against
the State, a crime, was gradually finding expression never-
theless.

§ 2. It found it first by insisting on the postponement of
vengeance until the lord had been invoked to levy the blood-
fine; but, even when recognition of the lord’s right to
intervene had got so far, the State had to step aside when
retribution was to be inflicted for failure to satisfy the
kinsmen.

§ 3. The conception, however, that slaying was a crime
would not necessarily involve the abolition of the idea that
it was a tort as well. There are numerous instances in
modern law where persons injured are entitled to recover
compensation in addition to the imposition by the State of
a penalty upon the offender. French Law in particular
maintains the differentiation and allows both remedies. So
also the abolition of the idea that accidental slaying (at any
rate if it were negligent) must be compensated for is no
necessary preliminary to the growth of the idea that deli-
berate slaying must be  punished ’.

§ 4. If we look at the Welsh Laws we shall find, not only
in the Anomalous Laws but also in the Codes, very distinct
traces of the upspringing of the idea that slaying, provided
it were deliberate, must be punished, and also of the idea
that the penalty might vary according to whether the
circumstances showed the deliberate slaying were aggra-
vated or not.

We have already noticed that the Welsh Laws do appear
to distinguish between aggravated and non-aggravated
deliberate slaying. It found expression not only in the fact
that the former required a double compurgation, but in the
Penalties to be imposed.

For waylaying and other aggravated murders the blood-
fine was doubled ; one blood-fine was paid to the kinsmen,
and for the other the King executed the offender, subjecting
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him also to ‘harrying spoliation’ and sometimes loss of
patrimony.

Over and over again we get an increased penalty referred
to, and, though the penalty imposed is by no means uniform,
there seems no doubt that aggravated murder, waylaying,
murder with violence, murder by poisoning, secret murder,
and murder of a King, lord, or ‘ pencenedl’, were offences
against the King’s peace as well as a tort.

The Venedotian Code speaks of the blood-fine and penance
for killing with savage violence being double. The Dimetian
Code fixes, for waylaying, a twofold mulct (dirwy) to the
King and double blood-fine to the kinsmen ; forfeiture of
property for killing a lord and others; elsewhere death
irredeemable for waylaying if caught, and, if not caught,
a double mulct and double blood-fine ; and yet in another
place of a double mulct and double blood-fine for waylaying,
murder by secret means or murder at night privily.

In the Anomalous Laws there are several such references.
Poisoning entailed a double blood-fine, being a  ferocious
act '—some MSS. here mention waylaying—and death is
said to be incurred in lieu of one of the blood-fines. Again
it is said that the blood-fine was doubled for waylaying,
because it was violence to kill and theft to conceal, and
‘that’, it is added, ‘is the instance where spoliation and
hanging are due for murder’. In a third passage, forfeiture
is allotted for waylaying, but if caught the waylayer ‘is
to forfeit life more signally than a thief ’, and in the XIVth
Book we are repeatedly told that death was the punishment
for violent murder.!

§ 5. There are other cases also where slaying was un-
doubtedly a crime. The legal worth of an idiot under the
King’s protection was payable to the King, so also was the
blood-fine of the Queen, and though some authorities say
the blood-fine for a murdered priest went to his kinsmen,
others say it went to the Church, and yet others assign
two-thirds to the King.?

§ 6. The law of homicide seems, therefore, to show that

1V.C. 230; D.C 412, 436, 448 550, 594; IV. 22; IX. 264; X.
306-8 ; XI. 408 ; XIV. 622, 624, 6
2 D.C. 60z ; XI. 408 ; X1V, 624, 706
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killing, deliberately or accidentally, if there were negligence,
was originally a tort and a tort only, to be avenged or
compensated for. We see an effort to limit the right of
vengeance, that is the abolition of the vendetta, to vengeance
upon the body of the slayer, and we see also the growth,
without abolishing the tortuous conception of the idea, of
crime, entailing penalties over and above the compensation
for the tort.

The Welsh Law of homicide in the time of Hywel Dda
was, in fact, a composite one, containing in itself an attempt
to regulate the exercise of the old right of vengeance by
postponing it until there had been a failure to pay the
fixed compensation and to reconcile the right of vengeance
with the newer idea that the guilty person, and the guilty
person only, should be punished by the King for a breach
of the King’s Law.

11. Murder in early English Law.

§ 1. The early English Laws have a number of references
to slaying, which show not merely that the essentials of
the law of murder were originally and contemporaneously
with the time of Hywel Dda, the same in England as in
Wales, but that in matters of detail also the resemblance
was frequently maintained.

§2. We must not, however, expect to find complete
parallels in all matters, and this for two reasons. Homicide,
as we have noticed in Wales, was intimately bound up with
kinship.

In England the communal tie, based on kinship, broke
down much earlier than it did in Wales, and the growth of
the centralized power, progressing as it did more rapidly
there, led to the substitution of murder as a crime for murder
as a tort more easily.

§ 3. The second reason why we must not expect to find
complete parallels in the laws of the two countries is that,
as already pointed out elsewhere, the early English Laws
were not a codification of custom like the laws of Hywel
Dda, but a series of enactments amending custom in par-
ticular points. What we get, therefore, in English Law, is
not a full statement of the customary law relating to killing,
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but fragmentary alterations effected in that custom from
time to time by legislative enactment.

Nevertheless we do find many parallels, and it will be
well to refer to these in much the same order as has been
adopted in explaining the Welsh Law.

§ 4. No more than in Welsh Law do we get an express
division of killing into grades or kinds, but that all killing
was not on the same basis is clear.

Slaying in self-defence, as an excusable act, is not men-
tioned in the English Laws, but, inasmuch as the justifiable
slaying in defence of another is, we may fairly assume
that English Law did permit slaying in self-defence.

The provision referred to occurs in the laws of ZAlfred,
composed at much the same time as Hywel Dda’s Laws.

Under Alfred’s Laws, c. 42, it was no offence to slay
a man attacking the slayer’s lord, or his servant or his born
kinsman, subject always to the exception that there was
no justification for slaying one’s own lord, even if the
latter were attacking the kinsman of his vassal.

Provocation as an excuse for slaying is mentioned in the
early English Laws also. Under the Laws of Wihtraed,
c. 25, Ine, c. 35, and Edward the Confessor, c. 36, it was
made permissible to slay an escaping thief, and in the Laws
of Alfred, c. 42, a man might fight ‘ orwige’, if he discovered
another committing adultery with his wife, daughter, sister,
or mother. Similar is the rule reproduced in the Laws
of the Conqueror, c. 35.

§ 5. Excusable homicide, excusable on the ground of the
offender’s capacity or status, is also referred to.

We need not do more than note that the laws pro-
gressively exempted children under seven, ten, and twelve,
and it is of interest to note the law relative to priests, who
were exempt from execution under the Welsh Law.

The English Law on the subject appears to have been
much the same ; but the Laws of Zlfred suggest that that
exemption was partly done away with, for by cl. 21, it was
provided that if a priest were guilty of slaying, everything
in his house was to be given up at once, the bishop was
then to secularize the priest, and he was to be given up
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from the minster (? for vengeance), unless the lord were
prepared to compound for his  wer ".

We get a more complete statement of murder by and of
clerics in Cnut’s Eccles. Laws, cc. 2, 5, 39, and 41, and it
appears that there was little if any difference in liability
between a cleric and a non-cleric.

§ 6. As regards accidental killing, Alfred’s Laws, c. 13,
provide that if a person killed another ‘ unlawfully * while
engaged in a common work, apparently of cutting down a
tree, the kindred of the slain man were to have the tree
within thirty days. The passage is obscure, but it seems
to refer to one of those cases where an inanimate cause of
death, viz. the falling tree, was regarded as the criminal,
and was handed over to the kindred to wreak vengeance
upon at the expiration of the same term of thirty days as
was applicable in the case of a person committing wilful
murder and not compensating for it.

We have also a parallel to the Welsh Laws as regards
responsibility for animals causing death in Zlfred’s Laws.
After reciting the Jewish Law that a goring ox was to be
stoned to death, c. 24 of those laws provided that if a
‘neat ’ wounded a man, the neat was to be given up to the
person injured or the wound compensated for.

§ 7. We have a further parallel in the liability of a man
with whose weapon killing was committed.

According to the Law of Athelberht, cc. 18, 19, a man
furnishing a weapon to another, where there was strife,
paid a ‘ b6t ’ of 6s., even if no harm resulted ; and if robbery
or slaying by the borrower ensued, the lender paid 6s.
or 30s.

In the Laws of Alfred a person lending another a weapon
to kill with, was liable to pay part of the ‘ wergild * of the
slain—one-third, plus a wite or fine, if the principal and
the owner of the weapon did not agree among themselves
as to the apportionment of the ‘ wergild ".

§ 8. Elsewhere also we get provisions similar to those in
Welsh Law relative to the lawful rests of spears.

In the Laws of Zlfred, c. 36, it was provided that ‘ if
a man have a spear over his shoulder, and any man stake

3054.2 K
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himself upon it, he shall pay the ““ wer ” without the “ wite .
1f he stake himself before his face, let him pay the * wer .
If he be accused of wilfulness in the deed, let him clear
himself according to the “ wite”’; and in the Laws of
Cnut, c. 76, a man was rendered liable for his weapon
unless he could show the deed was not done by his will,
control, counsel, or cognizance.

§ 9. In connexion with the levy and distribution of ¢ wer-
gild’ (=galanas) the English Laws have little to say.
Sufficient exists in those laws, however, to establish that
the system was similar, if not identical.

It is quite clear that under English Law the levy and
distribution of ‘ wergild’ was a liability and right of the
relatives of the murderer or murdered man, and that the
right to share in and the liability to contribute to ‘ wergild ’
were coextensive.

The so-called Leges Hen. I, c. 75, § 8, make this clear :

¢ Si quis hujusmodi faciat homicidum, parentes ejus tantum
werae reddat, quantum pro ea reciperent, si occideretur.’

What the exact liability of the kinsmen was is not ex-
pressed clearly. The Laws of Zthelberht, c. 30, would
appear to suggest that, in the earliest days in Kent, the
liability of kinsmen was limited to making good any deficiency
in the ‘wergild’ due after the whole of the murderer’s
money and other chattels had been exhausted. The same
laws (cc. 22-3) provide also that, if the slayer gave up his
land, his kinsmen had to pay half the ‘leod ’ or ‘ wergild ’,
again suggesting that the liability of the kinsmen did not
operate until the murderer had no further resources.

The Dooms of Ine (A.D. 688-725) deal in this matter
only with the division of the ‘ wergild ’ due for a foreigner
who was killed. Two-thirds of his ‘ wergild’ went to the
King, one-third to his son or kinsmen, but if he had no
kinsmen, half went to the King and half to his ‘ gesith’
or host,

§ 10. There are provisions in the Laws of ZElfred dealing
with the postponement of revenge (see infra) which show
that notice had to be given to kinsmen, but they do not
touch on the question of the rate of levy and distribution.
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We have, however, in c. 8 of those laws an interesting
provision dealing with the murder of the child of a nun,
an exceptional case specially dealt with, from which we can
infer that the general principles in ordinary cases were
similar to those prevalent in Wales.

That clause provided that where a nun’s child was
murdered, the share, which would otherwise have gone to
the maternal kindred, was to go to the King, and the
paternal kin of the deceased was to obtain the ordinary
paternal kin’s share. This is clear evidence that both
paternal and maternal kin participated in ‘ wergild’, and
that these shares were separable.

Again, under clause 9 of those laws the ‘ wergild’ of
a foetus was assessed at half that of a living person, accord-
ing ‘ to the wer of the father’s kin ",

Other provisions confirm this. We have in clauses 27, 28,
a provision comparable to the case of a foreign son of
a Cymraes. The case is not one of a foreigner’s son by an
Englishwoman, but of a man who had no paternal relatives
left, while having maternal ones. The rule then applied
recalls the Welsh rule applicable to a foreigner’s son :

‘If a man, kinless of paternal relatives, fight and slay

a man, and then, if he have maternal relatives, let them pay

one-third of the ““ wer ", his guild-brethren one-third (guild-

brethren being an artificial creation not known to Welsh Law),
and for one-third let him flee. If he have no maternal relatives,
let his guild-brethren pay one-half, and for half let him flee.’

Here we have indicated once more the separate liability
of the maternal kinsmen and the paternal kinsmen. We
have, moreover, the indication that the murderer’s share
was separate, and a rule which throws light on the effect
of kinsmen repudiating liability, for this 