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PREFACE

HE following chapters are an attempt to state, in systematic form,
the most characteristic part of the most characteristic intellectual
product of Rome. There is scarcely a problem which can present itself,
in any branch of the law, the solution of which may not be affected by
the fact that one of the parties to the transaction is a slave, and, outside
the region of procedure, there are few branches of the law in which the
slave does not prominently appear. Yet, important as the subject is,
for the light it might be expected to throw on legal conceptions, there
does not exist, so far as I know, any book which aims at stating the
principles of the Roman Law of slavery as a whole. Wallon’s well-
known book covers so much ground that it cannot treat this subject
with fulness, and indeed it is clear that his interest is not mainly in the
law of the matter. The same is true of Blair's somewhat antiquated
but still readable little book.

But though there exists no general account, there is a large amount
of valuable literature, mostly foreign. Much of this I have been unable
to see, but without the help of continental writers, chiefly German, I
could not possibly have written this book. Indeed there are branches
of the subject in which my chapters are little more than compilation.
I have endeavoured to acknowledge my indebtedness in footnotes, but
in some cases more than this is required. It is perhaps otiose to speak
of Mommsen, Karlowa, Pernice among those we have lost, or of Graden-
witz, Kriiger, Lenel among the living, for to these all students of
the Roman Law owe a heavy debt, but I must mention here my special
obligations to Erman, Girard, Mandry, Salkowski and Sell, whose
valuable monographs on branches of the Law of Slavery have been of
the greatest possible service. Where it has been necessary to touch on
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subjects not directly connected with Slavery I have made free use of
Girard’s “ Manuel ” and Roby’s “Roman Private Law.” I greatly regret
that the second edition of Lenel’s “ Edictum Perpetuum ” and the first
volume of Mitteis’ “Romisches Privatrecht” appeared too late to be
utilised except in the later chapters of the book.

In dealing with the many problems of detail which have presented
themselves, I have, of course, here and there, had occasion to differ
from views expressed by one or other of these writers, whose authority
is so much greater than my own. I have done so with extreme diffi-
dence, mindful of a certain couplet which speaks of

“What Tully wrote and what Justinian,
And what was Pufendorf’s opinion.”

I have not dealt, except incidentally, with early law or with the
law affecting libertini. The book is already too large, and only the
severest compression has kept it within its present limits. To have
included these topics would have made it unmanageable. It was my
original intention not to deal with matter of procedure, but at an early
stage I found this to be impracticable, and I fear that the only result
of that intention is perfunctory treatment of very difficult questions.

Technical terms, necessarily of very frequent occurrence in a book
of this kind, I have usually left in the original Latin, but I have not
thought it necessary to be at any great pains to secure consistency in
this matter. In one case, that of the terms Jussum and I ussus, I have
felt great difficulty. I was not able to satisfy myself from the texts as
to whether the difference of form did or did not express a difference of
meaning. In order to avoid appearing to accept either view on the
matter I have used only the form Jussum, but I am not sure that in so
doing I may not seem to have implied an opinion on the very question
I desired not to raise.

I have attempted no bibliography: for this purpose a list confined
to books and articles dealing, ex professo, with slave law would be
misleadingly incomplete, but anything more comprehensive could be
little less than a bibliography of Roman Law in general. 1 have
accordingly cited only such books as I have been able to use, with a
very few clearly indicated exceptions.

Preface vi1

To Mr H. J. Roby of St John’s College, to Mr Henry Bond of
Trinity Hall, to Mr P. Giles of Emmanuel College, and to Mr J. B.
rm; Y f New College, Oxford, I am much indebted for many valuable
Moy e:,)ions and criticisms. I desire to express my sincere thanks "oo
sugggs ndics of the Cambridge University Press for their liberality i
f]}ﬁieri’aking the publication of the book, to.Mr R. T. Wright . ?nd
Mr A. R. Waller, the Secretaries of the Syndicate, for t.heu' unfa;] ing
kindpess, and to the Staff of the Press for the care which they have
pestowed on the production of the book.

This book, begun at the suggestion of a beloved and revered Scholar,
now dead, had, so long as he lived, hig constanti encouragement, ].lellophe
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ERRATA ET ADDENDA

For 32. 60. 1. 99. 2 read 82. 60. 1, 99. 2.

For der Juden read den Juden.

For 5. 1. 20 read 6. 1. 20.

For xx1v. read xxv.

Add In. 1. 20. 10.

For op. cit. read Inst. Jurid.

Add See also D. 8. 4. 13,

Add But see Naber, Mélanges Gerardin, 467.

For 9.4.8.3 read 9. 4. 4. 3.

For P. 2. 81. 37 read P. 2. 31, 37.

Add See also post, pp. 338, 666.

For 44. 3, 46. 3 read 44. 3; 46. 3.

For sponsis read sponsio.

For mere read is mere.

Add See on the whole subject, Marchand, Du Captif Romain.

For Mommsen read Mommeen, Staatsr. (3) 2. 2. 998 sqq.

Add See, bowever, now, as to the relations and nomenclature of all these
funds, Mitteis, Rom. Privatr., 1. 349 sqq.

For Mommsen read Mommsen, Staatsr. (3) 2. 2. 1000 sqq.

For Mommsen read Mommsen, Staatsr. (3) 2. 2. 836.

For Eisele, Z. S. 8. 7.read Appleton, H. Interpolations, 65.

For congruent read congruunt.

4dd A study of this institution by Bonfante, Mélanges Fadda, was not
available when this chapter was printed.
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In. =Institutiones Iustiniani.

D.=Digesta »
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N.=Novellae »
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C. Th.=Codex Theodosianus.
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PART 1.

CONDITION OF THE SLAVE.

CHAPTER L

DEFINITION AND GENERAL CHARACTERISTICS.

THE Institutes tell us that all men are either slaves or free!, and
both liberty and slavery are defined by Justinian in terms borrowed
from Florentinus. “ Libertas,” he tells us, “est naturalis facultas eius
quod cuique facere libet nisi si quid vi aut iure prohibetur2” No one
has defined liberty well: of this definition, which, literally understood,
would make everyone free, the only thing to be said at present for our
purpose is that it assumes a state of liberty to be “natural.”

“Servitus,” he says, ““est constitutio iuris gentium qua quis dominio
alieno contra naturam subicitur®” Upon this definition two remarks
may be made?,

1. Slavery is the only case in which, in the extant sources of
Roman law, a conflict is declared to exist between the Jus Gentium
and the Jus Naturale. It is of course inconsistent with that universal
equality of man which Roman speculations on the Law of Nature
assume®, and we are repeatedly told that it is a part of the [us
Gentvwm, since it originates in war®.  Captives, it is said, may be
slain: to make them slaves is to save their lives; hence they are
called servi, ut servati”, and thus both names, servus and mancipium,
are derived from capture in war®.

In. 1. 8. pr 2In.1.3.1; D. 1. 1. 4. pr.; 1. 5. 4. pr.
1

In 1.3.2; D.1. 5. 4. 1; D. 12. 6. 64.

1 3.

8 3.

4 Girard, Manuel, Bk 2, Ch. 1. gives an excellent account of these matters.
5

7

See the texts cited in the previous notes. 6§In.1.5.pr.; D.1.1.4; 1. 5. 4.
50, 16. 139. 1.
8 1. 5. 4. For the purpose of statement of the Roman view, the value of the historical, moral
and etymological theories involved in these propositions is not material.
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ii. The definition appears to regard subjection to a dominus as
the essential fact in slavery. It is easy to shew that this conception
of slavery is inaccurate, since Roman Law at various times recognised
types of slaves without owners. Such were

(a) The slave abandoned by his owner. He was a res nullius.
He could be acquired by usucapio, and freed by his new owner,

(b) Serw Poenae. Till Justinian’s changes, convicts or some
types of them were servi: they were strictly sine domino; neither
Populi nor Caesaris®

(c) Slavés manumitted by their owner while some other person
had a right in them3.

(d) A freeman who allowed a usufruct of himself to be given by
a fraudulent vendor to an innocent buyer. He was a servus sine domino
while the usufruct lasted?,

It would seem then that the distinguishing mark of slavery in
Rome 1s something else, and modern writers have found it in right-
lessness. A slave is a man without rights, i.e. without the power of
setting the law in motion for his own protection®. It may be doubted
whether this is any better, since, like the definition which it purports
to replace, it does not exactly fit the facts. Indeed, it is still less
exact. At the time when Florentinus wrote, Antoninus Pius had
provided that slaves ill treated by their owner might lodge a com-
plaint, and if this proved well founded, the magistrate must take
certain protective steps®. So far as it goes, this is a right. Serv
publicc Popult Romani had very definite rights in relation to their
peculia’. In fact this definition is not strictly true for any but serv
poenae®. Nor does it serve, so far as our authorities go, to differentiate
between slaves and alien enemies under arms. But even if it were
true and distinetive, it would still be inadmissible, for it has a defect
of the gravest kind. It looks at the institution from an entirely non-
Roman point of view. The Roman law of slavery, as we know it,
was developed by a succession of practical lawyers who were not great
philosophers, and as the main purpose of our definition is to help in
the elucidation of their writings, it seems unwise to base it on a
highly abstract conception which they would hardly have understood
and with which they certainly never worked®. Modern writers on
Jjurisprudence usually make the conception of a right the basis of

141.7.8. 2 Post, Ch. xir.
8 ¥r. Dosith. 11; Ulp. 1. 19; C. 7. 15. 1. 2; post, Ch. xxv.
4 40. 12. 23. pr.; post, Ch. xvir.

® Warnkoenig, Inst. Rom. Jur. priv. § 121; Moyle, ad Inst. 1. 3. 2; Accarias, Précis de Dr.
Rom. 1, p. 89.

8 G.1.53; post, p. 37 where an earlier right of the same kind is mentioned.
7 Post, Ch. xv.

8 Other equivocal cases may be noted ; 2. 4. 9; 5.1.53; 48.10. 7.
9 See however 50. 17. 32.

3
CH. 1] The Slave a Person

their arrangemenb of legal doctrines!. The Romans' d.id not, t,houg’h
, re. of course, fully aware of the chara-v,cterlsuc of a slave’s
the) . which this definition rests. * Servile caput,” says Paul,
‘}:)OSlﬁon oilllls habet2” But they recognised another characteristic of
t}:leu S;l;':e which was not less important. Over a wide “range of law
the slave was not only rightless, he was also dutlless. In personam
servilem nulla cadit obligatio®” Judgment against a slayez' was a nullity:
it did not bind him or his master®t. In the same splrl't we are told
that slavery is akin to death® If a man bg en.slaved'hls debts.cease
to bind him, and his lability does not- revive if he is manumltted“.
The same thing is expressed in the saying thaltt'a slave is pro nul{o’.
All this is much better put in the Roman definition. The point which
struck them, (and modern writers also do not fail to note it,) was that
a slave was a Res, and, for the classical lawyers, the only huma.n. I.Ees.
This is the meaning of Florentinus’ definition. Dominus and dominium
are different words. The statement that slaves as such are subject to
dominsum does not imply that every slave is always owned®. Chattels
are the subject of ownership: it is immaterial that a slave or other
chattel is at the moment a res nullius®.

From the fact that a slave is a Res, it is inferred, apparently
as a necessary deduction, that he cannot be a person. Indeed the
Roman slave did not possess the attributes which modern analysis
regards as essential to personality. Of these, capacity for rights is
one', and this the Roman slave had not, for though the shadowy rights
already mentioned constitute one of several objections to the definition
of slaves as “rightless men,” it is true that rights could not in general
vest in slaves. But many writers push the inference further, and lay
it down that a slave was not regarded as a person by the Roman
lawyers®, This view seems to rest on a misconception, not of the
position of the slave, but of the meaning attached by the Roman
lawyers to the word persona. Few legal terms retain their significance
unchanged for ever, and this particular term certainly has not done so.
All modern writers agree, it seems, in requiring capacity for right.
The most recent philosophy seems indeed to go near divorcing the
idea of personality from its human elements. For this is the effect
of the theory which sees in the Corporation a real, and not a fictitious

! Hearn (Legal Duties and Rights) alone among recent English writers bases his scheme on
Daties. Bnt this is no better from the Roman point of view.

25,31 3 50. 17. 22. pr. 45.1.44. 1.

5 50.17. 209. Nov. 22. 9; G.3.101. 6 44. 7. 30. 7 28. 8. 1. pr.

% Justinian swept away nearly all the exceptional cases. C. 7.15. 1. 2b; Nov. 22. 8; 22. 12,

9 The objection, that slavery is an “‘absolute,” not & ‘‘relative,” status, is thus of no force
4gainst the Roman definition.

10 Girard, Manuel, p. 92. .

1 Girard, op. cit. p. 90, “ L’aptitude i é&tre le sujet de droits et devoirs légaux.”

12 Girard, Joc. cit.; Moyle, op. cit. Introd. to Bk 1; ete.
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person’. If, now, we turn to the Roman texts, we find a very different
conception. A large number of texts speak of slaves as persons®
There does not seem to be a single text in the whole Corpus Iuris
Civilis, or in the Codex Theodosianus, or in the surviving classical legal
literature which denies personality to a slave. It is clear that the
Roman lawyers called a slave a person, and this means that, for them,
“ persona” meant human being?®.

It must however be borne in mind that the word has more than
one meaning. Its primary meaning is not the man, but the part he
plays, and thus a number of texts, including many of those above
cited, speak not of the man, but of the persona of the man. The
distinction is not material, but it may have suggested a further
distinction made in modern books. It is the usage of some writers
to speak of two senses in which the word is used: one technical, in
which it means “man capable of rights”; the other wide, in which
it means simply “mant” But if the texts be examined on which
this distinction is based, 1t will be found that, so far as Roman law
is concerned, this means no more than that in some texts the topic
in question is such that rights are necessarily contemplated, while
in others this is not the case.

A doctrine which purports to be really Roman law must necessarily
be somehow rested on the texts. It is desirable to note what sort
of authority has been found for the view that a slave was not a
person for the Roman lawyers. One group of texts may be shortly
disposed of: they are the texts which say that a slave is pro nullo,
and that slavery is akin to death®. These are, as they profess to be,
mere analogies: they shew, indeed, that from some points of view
a slave was of no legal importance, but to treat them as shewing
that persona means someone of legal importance is a plain begging
of the question. The others are more serious. There is a text in
the Novellae of Theodosius®, (not reproduced in Justinian’s Code,)
which explains the slave’s incapacity to take part in legal procedure

1 See Maitland, Political Theories of the Middle Age (Gierke), Introd. p. xxxiv.

2 (. 1.120; 1.121; 3. 189; 4. 135. Vat. Fr. 75. 2, 75. 5, 82 (drawing legal inferences from
his personality); C. Th. 14. 7. 2 (rejected by Mommsen); C. 4. 36. 1. pr.; C. 7. 82.121; Inst.
1. 8. pr; 3. 17. 2; 4. 4. 7 (all independent of each other and of Gaius); D.7.1.6.2; 7. 2. 1. 1;
9.4.99; 11, 1. 20. pr.; 80. 86. 2 (twice); 81. 82. 2; 39. 6. 23; 45. 3. 1. 4; 47. 10. 15. 44, 47. 10.
17. 3; 48.19. 10. pr.; 48.19.16. 3; 50. 16. 2. 215; 50. 17. 22. pr. See also Bas. 44. 1. 11, and
Sell, Noxalrecht, p. 28, u. 2.

3 Tt would not be surprising if there were some looseness, since a slave, while on the one
hand an important couscious agent is on the other hand a mere thing. But the practice is
unvarying. It is commonly said that the personality of the slave was gradually recognised in
the course of the Empire. What were recognised were the claims of humauity, cp. 21. 1. 35. To
call it a recognition of personality (Pernice, Labeo, 1. pp. 113 sqq., and many others) is to use the
word personality in yet another sense, for it still remained substantially true that the slave was
incapable of legal rights.

4 See Brissouius, De Verb. Sign., sub v. persona. 5 nn. 4, 5, 6 on p. 3.

6 Nov. Theod. 17. 1. 2: quast nec personam hadentes.
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by the fact that he l.las no persona. This seems weighty, as it draws
legal consequences from the z‘mbsence of a persona. But it must be
poted that similar language 1s elsewhere used about young people
without curatorst, and the true significance of these words is shewn
by a text which observes that a slave is not a persona qui T Tus
wvocars potest’. A text in the Vatican F x-‘agments (also in the Digest?)
says that a servus hereditariu:s c_annot stipulate for. a usufruct because
ususfructus sing persona constitur non potest. This is nearer to classical
authority, but in fact does not deny personality to a slave. That is
immaterial : the usufruct could never vest in him. The point is that
a hereditas iacens is not a persona, though, for certain purposes, per-
sonae vicem sustinet’. Thus in another text the same language is used
on similar facts, but the case put is that of filius vel servus®. A text
of Cassiodorus® has exactly the same significance”. There are however
two texts of Theophilus® (reproducing and commenting on texts of the
Institutes) in which a slave is definitely denied a persona. He explains
the fact that a slave has only a derivative power of contracting or
of being instituted heir by the fact that he has no persona. The
reason is his own: it shews that in the sixth century the modern
technical meaning was developing. But to read it into the earlier
sources is to misinterpret them: persona, standing alone, did not
mean persona civilis®.

Slavery has of course meant different things at different times and
places. In Rome it did not necessarily imply any difference of race
or language. Any citizen might conceivably become a slave: almost
any slave might become a citizen. Slaves were, it would seem, in-
distinguishable from freemen, except so far as some enactments of late
date slightly restricted their liberty of dress". The fact that all the
civil degrees known to the law contained persons of the same speech,
race, physical habit and language, caused a prominence of rules dealing
with the results of errors of Status, such as would otherwise be un-
accountable. Such are the rules as to erroris causae probatio®, as to
the freeman who lets himself be sold as a slave®, as to error in status

1C.Th.3.17.1;0.5.3411 22.7.8
92189 In.5.17 pr. e
- 2.9. It was only in case of legacy, not of stipulation, th ufrnet depended i
way7 03% the life of the slave, post, Ch. vgx 7 pulation, that gh%::. 6. gt ‘zt.apen ed in any
came £ l.‘ 57. 1 (Papinian) may be understood as denying personality, but it is really of the
cut YPe: rescripsit non esse repr tandam hereditatis restitutionem quando persona non est
9Te;;itztmpotest. . . . 8 Ad In. 2. 14. 2; 3. 17. pr.
wod correct declslqn on this matter is necessary before we can say what Gaius meant by Ius
9 od ad personas pertinet.
(in ;}Hg :ilv}:)!f’ Histoire de I'Esclavage; Winter, Stellung der Sklaven bei d. J: uden; Cobb, Slavery
-Th. 14,10, 1; 14.10. 4. A i i ictions i i
1 - 1; 14.10. 4. As to the cautious abstention from such restrictions in earlier
Ewl,zsee ?enecn, De Clementia, 1. 24; Lampridius, Alex. Severus, 27. 1.
- 1.67-75; Ulp. 7. 4. 13 In. 1. 3. 4, post, Ch. xviIr,

8 45. 3. 26; V. Fr. 55.
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of the witness of a willy, and other well known cases? There was
also a rule that where a man, who afterwards turned out to be a slave,
had given security wudiwcatum solw, there was restitutio wn integrum?,
To the same cause are expressly set down the rules as to acquisition
through a liber homo bona fide serviens, and the rule that the bona fide
sale of a freeman as a slave was valid, as a contract, quia dufficele potest
dignoscr laber homo a servo® The well-known rule that error communas
Sacit wus had more striking 1llustrations than those already mentioned.
Thus, though a slave could not validly be appointed to decide an
arbitration®, yet an arbitral decision by one apparently free was de-
clared to be valid though he ultimately proved to be a slave’ And
where a fugitive slave was appomnted Piaetor, s official acts were
declared by Ulpian to be valid®

Slavery did not necessarily mean manual labour the various services
mvolved m the maintenance of an establishment 1 town or country
were all rendered by tioops of slaves, having their approprnate official
names, derived from the natute of their service It i1s not necessary
to recite these names numbers of them will be found in the texts
dealing with the interpretation of legacies and contracts® A broad
distinction 1s repeatedly drawn between Urban and Rustic slaves, as
1t was customary to make legacies of the one or the othe: class geune-
rally, probably with other property Mancipia rustica were, broadly,
those engaged m the cultivation of land and other rural pursuits,
urbana were those whom pater familias crroum se wpswus sue cultus causa
habet, elsewhere defined as quae totwus suppellectilis notitram gerunt®
The cook and the philosopher were alike urban, the land-agent (wllicus)
and the labourer were alike rustic The distinction 1s founded partly
on mode and place of maintenance, partly on nature of service, and
partly on ditect statement in the owner’s register of slaves® Indeed
m the construction of legacies, as the testator’s intention was the point
to be determined, this 1egister was conclusive where 1t was available
Place of residence was not conclusive, non loco sed usus genere dus-

1In 2 10 7

2 The person de statu suo wncertus (Ulp 20 11 etc), institution of serrus alienus as a
freeman (the case of Parthemus) post Ch vi position of chuld of ancilla supposed to be fiee,
post Ch xxvir There are other cases in the title De wure dotvum, e g 23 3 59 2

82882 440 3 34

518 1 456,34 2 70 Asoften the rule was severer in stipulation  Here the agreement
was void for impossibiity 44 7 1 9 40 1 83 5 103 In18 2 14 3 we are told that sale to
.gl:vus alienus thought free was vahd while one to my own slave was m any case void post,

XXIX

5489 pm TC 7 402 Post,p 84

81 14 3 This extreme view may be pecuhar to Ulpian Cp Dio Cassius 48 34 In
England analogous cases have needed express legislation  See e g 51 & 52 Vict ¢ 28

932 61,8378 12599, P 3 6 35s¢g , Wallon op et Bk 2 Ch 1, Blan Slavery mn
Rome 131 1032 60 1

1C 5872 2 23299 pr 83 7 271 13 50 16 166

ot 1] Employments of Slaves 7

Residence might be temporary a child put out to nurse
t on that account rustic? Even nature of service
Some forms of service were equivocal, eg those
of venatores and aucupes®, agasones oOr muliones?, or even dispensatores,
ho, 1f they were managing town properties were urban, but 1if they
ere n charge of a farm were rustic, differing hittle from wnlhcs®
wer%cl)r many of their employments special skill and tramming were
necessary, and a slave so tiamned (arte proeditus) ac?ulred, of course,
an added value, especially 1f he had several artificea® In some texts
a distinction 18 drawn, 1n this connexion, between officcum and artr-
ficrum? The language of Marcian suggests, as do other applications
of the word, that an officcum was an occupation having reference to
the person or personal enjoyments of the domwnus® The distinction
1s not prominent and was probably of no legal 1mportance, except 1n
the construction of legacies and the like
Work of the most responsible kinds was left 1n the hands of slaves
Among the more mmportant functions may be mentioned those of
negotator, hbrarwus, mediwus, actor, dispensator, villicus, paedagogus,
actuarus® They managed businesses of all kinds* We find a slave
carrying on the trade of a banker without express orders™ A slave
rents a farm and cultivates 1t as tenant, not as a mere steward!®
Aulus Gellius® gives a hst of philosophers who were slaves among
the Greeks and Romans Broadly, 1t may be said that in private hife
there was scarcely an occupation in which a slave might not be
employed almost any ndustry in which freemen are now engaged
might be carried on 1n Rome by slaves It must however be remem-
bered that all this 1s not true in the greater part of the Republican
period In that period the evidence shews that slaves were relatively
few and unimportant And 1n the decline of the Empire there was a
tendency to exclude slaves from responsible classes ot employment, and
to leave these 1n the hands of freemen®
It 15 obvious that slaves so differently endowed would differ greatly
m value It 1s improbable that the increase 1n number mvolved any

tanguuntur
in the country was no
was not conclusive

133 7 12, 33 10 12 ete 250 16 210 832991, P 3 6 71

‘32601992,P367‘l 5 50 16 166

32652 C 5 37 22 Teaching slaves artes was among utiles impensae for the purpose
of Dos 925 1 ¢

732 65 1,40 4 24,50 15 4 5 ete

832 65 1 See Brissomus De Verb Sign sub v gfficoum

9 2 22 32 64,38 1 20 h ¢t 49 40 o 41 6,40 7 1 21 pr 40 12 44 2, P 3 6
70, G 1 19 39 ete

1014 8 5 7  See Marquardt Vie privee des Romas,1 Ch 1v

1913 4 3 12337123201 Cp 33 7 18 4

1 Noct Att 2 18 For further reff see Girard Manuel, 93 sqq

M Tor further details as to the number of slaves at different epochs and as to thewr varied
and independent, employments see Wallon, op ¢t 1 Ch m  Sell Noxalrecht pp 129 sqq ,
g’ledlaender Sittengesch u 228 (ed 7), Voigt Rom R G 1 1183qg{ , Marquardt loc ¢t ,

lair State of Slavery among the Romans Ch v1 5 Post, Ch x1v
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diminution in exchange value of individual similarly qualified slaves,
for it was accompanied by a great increase in quantity of other forms
of convertible wealth. Changes in economic conditions and repeated
alterations in the intrinsic value of coins called by a particular name,
make the task of tracing the changes in value of slaves too difficult
to be attempted here. It is clear however that they were of con-
siderable value. In A.D. 139 a female child of six years of age was
sold for 205 denarii’. This seems a high price, and the presence in
the contract note of the unexplained expression, “sportellaria empta,”
leads Mommsen? to suppose that she was thrown in, “ sportulae causa,”
in the purchase of her mother. But the price seems too low for this.
In general, in classical times, the prices for ordinary slaves seem to
have varied from 200 to 600 denarii®. These are ordinary commercial
prices. Of course, for slaves with special gifts, very much higher prices
might be given, and occasional enormous prices are recorded by the
classical writers®. The prices in Justinian’s time seem a little, but
not much, higher. Two enactments of his fix judicial valuations, one
for application in case of dispute where there is a joint legacy of Optio
Servi, the other for the case of manumission of common slaves®, and
they are almost identical. The prices range from 10 solids for ordinary
children to 70 for slaves with special skill who were also eunuchs.
From another enactment of his it appears that 15 solidi was a rather
high price®. Other prices are recorded in the Digest’, ranging from 2
to 100 solidi. But these are of little use: nearly all are imaginary
cases, and even if we can regard them as rough approximations to
value, we cannot tell whether the figures are of the age of Justinian
or were in the original text. Another indication of price is contained
in the fact that 20 solidi was taken as about the mean value of a
slave by legislation of the classical age®.

It may be well to make some mention of the more important terms
which are used as equivalent to servus, or to describe particular classes
of slaves, in the sources. Servus appears to be used generally, without
reference to the point of view from which the man is regarded. Man-
ctprum 1s usually confined to cases in which the slave is regarded as
a chattel. Thus it is common in such titles as that on the Aedilician
Edict?, but not in such as that on the Actio de peculio®. Ancilla is

1 Bruns, Fontes i. 289. 2 C. I. L. 3. 937.

8 See the documents in Bruns, op. cit. 288. 29, 315—317, 325. See also Girard, Textes,
806 sgg. For the manumission of an adult woman 2200 drackmae were paid in Egypt in
A.D. 221. Girard, op. cit. Append.

4 Marquardt, Vie privée, 1. Ch. 1v. 5C.6.43.3; 7.7. L

6 C.6.47. 6. 7 See for some of them, Marquardt, loc. ¢it.

8 For these and other details as to the price of slaves at various times, see Wallon, op. cit.
Bk 2, Ch. 1v.; Sell, Noxalrecht, 147.

301;.5211. 1. E.g., k. t. 51, pr. mancipium vitiosum...servus emat.
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the usual term for an adult female slave, though mulier is of course
found, and serva more rarely’. Children are called puer and puella.
Puer, for an adult, though it is common in general literature, is found
only occasionally in the legal texts®. Puella seems never to be used
there without the implication of youth. A verna is a slave born and
reared in the house of his master, and occupies a somewhat privileged
position, but in law his position is not different from that of any other
slave. A movictus® is an untrained slave, as opposed to a veferator, an
experienced hand, or, more exactly, a man trained for a particular
function. The edict of the Aediles contained a provision that a vete-
rator was not to be sold as a novicius, the point apparently being that,
at least for certain purchasers, a man not trained to a particular kind
of work was more valuable, as being more readily trained to the work
for which the purchaser wanted him. The provision seems to be men-
tioned only twice*: the surviving contract notes shew that it was not
necessary to state which he was; indeed, in none of them is the slave’s
employment mentioned. It was a secondary provision of the edict?;
in fact it seems to have been found necessary to declare that the
statement that a man was untrained was a warranty, because, while
it was plain that to sell, as a trained man, one who was untrained,
was a fraud, it was not so obvious that any material wrong was done
in the converse case.

The morality of slaves is not within our scope. It is clear on the
literary tradition that they had notoriously a bad reputation. The
special legislation which we shall have to notice will sufficiently shew
the state of things at Rome. But we need not go into details to prove
for Rome what is likely to be a concomitant of all slavery®.

! E.g. P.2.24.1; D. 11. 8. 1. pr. (the words of the Edict); 23. 3. 39; 48. 5. 6. pr. Homo is
of %ourse common. Famulus is rare in legal texts.
: EE.g. 32, 81, pr.; 50. 16. 204, 8 Brissonius, op. cit. sab v. Nowicius.

21. 1. 37; k. t. 65.2. The latter text tells us that a liberal education did not necessarily
ﬁl]g.ke him a veterator. Post, p. 57. Veteranusin 39. 4. 16. 3 seems not to mean quite the same
ye:;g‘ For the purpose of professio (post, p. 38) novicius is one who has served for less than a

: Lenel, E_. Perp., p. 443.
Tud See for instance, Wallon, op. ctt. Bk 2, Ch. vir.; Winter, Stellung der Sklaven bei der
‘:1 en, pp. 59—61. Cobb, Slavery, pp. 49—52, takes a different view, as to negro slavery. He is
g' etermined apologist of the “ peculiar institution”” in America. He says at the beginning of
Slls Introduction, * No organized government has been so barbarous as not to introduce it,” {i.e.
avery,) ‘‘among its customs.”



CHAPTER II
THE SLAVE AS RES.

THIS aspect of the Slave was necessarily prominent in the Law.
He was the one human being who could be owned. There were men
in many inferior positions which look almost like slavery: there were
the nexus, the auctoratus, the addictus, and others. But none of these
was, like the slave, a Res. Potestatis verbo plura sigmificantur : in per-
sona magistratuum imperium...in persona servi dominium?. The slave
is a chattel, frequently paired off with money as a res?.  Not only is he
a chattel : he is treated constantly in the sources as the typical chattel,
The Digest contains a vast number of texts which speak of the slave,
but would be equally significant if they spoke of any other subject of
property. With these we are not concerned: to discuss them would be
to deal with the whole law of property, but we are to consider only those
respects in which a slave as a chattel is distinguished in law from other
chattels®. From their importance follows the natural result that the
rules relating to slaves are stated with great fulness, a fulness also in
part due to the complexity of the law affecting them. This special
complexity arises mainly from five causes. (i) Their issue were neither
Jructus nor accessories, though they shared in the qualities of both.
(ii) They were capable of having fructus of kinds not conceivable in
connexion with other res, i.e. gifts and earnings. (iii) The fact that
they were human forced upon the Romans of the Empire some merciful
modifications of the ordinary rules of sale. (iv) They had mental and
moral qualities, a fact which produced several special rules. (v) There
existed in regard to them a special kind of interitus rei, ie. Manu-
mission*,

Slaves were res manctpr and it does not appear that there was in
their case any question of maturity or taming such as divided the
schools, in relation to cattle, upon the point as to the moment at

1 50. 16. 215. 2 SeelB. 1.1.1; C.4.5.10; 4.38.6,7; 4. 46, 3; 8. 53. 1.

® As to the right of preemption in the case of a new-born slave (C. Th. 5. 10. 1) see post
Ch. xvmm. ’

* The special rules as to possession of slaves are considered, post, Ch. xir.
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which they became res manctpi’. No taming or educating process
was necessary to give their owner cont?ol over thefn. Most of the
few surviving records of actual sales in the classical age ret.‘er.' to
slaves. The silence of the sources, on the use of the actio ?x}bhcmna
by the “bonitary owner,” rr'xakes it hard to say when' traditio super-
seded mancipatio, in practice, for moveables, but this very silence,
coupled with the fact that 1n_near1y ajll these cases there was a
mancipatio, leads to the conclusion that i1t was after the age of the
classical lawyers; for most of these cases fall between A.p. 140 and
AD. 1602 On the other hand one of A.D. 166 was by traditio, but
this was in Asia Minor, as also was one of A.D. 359%, There is, indeed,
a record of a conveyance of land in Egypt by traditio as early as
A.D. 1544

The slave, like any other chattel, might be the subject of all ordinary
transactions®, and these transactions gave rise to many questions owing
to the special characteristics and powers of the slave. Most of these,
however, result from the slave’s powers of acquisition, of contracting,
and of wrong-doing, and will therefore be most conveniently considered
in the chapters which deal with the slave considered as a man. A few
points may, however, be taken here.

The difficult questions concerning the liability for Custodia, and the
various meanings of this obhscure word in different connexions and at
different epochs have no special connexion with slaves and may be
omitted®. It is necessary, however, to note that certain texts deal
specially with custodie in connexion with commodatum of a slave,
They shew that a commodatarius of a slave might be liable ex com-
modato, if he was stolen”. But they shew also that this liability did
not arise if the slave ran away®, unless he was of such a kind that he
needed special guarding (as might appear from his age, or his being
handed over in chains), or there was a special agreement®. The texts
bear marks of rehandling”, but there is no reason to doubt that the rule
they lay down is that of the classical law. It seems to be independent

1G.1.120; G. 2. 15.

. % Bruns, Fontes, i. 288 sqq.; Girard, Textes, 806 sgg. In old Jewish law slaves were
similarly grouped with land, Winter, Stellung der Sklaven, 25—26. The whole Talmudic law of
519";91’3\7 is much affected by Roman Law.

Tuns, op. cit. 326; Girard, op. cit. 809.
. 2Blmlns, op- .cit. i. 822, T.he emptio areae on tl‘le same page is doul?tiilll. )
. -1 pass.; 13.6.5.13; C.4.23.2; 4.24.2. 1In late law servi aratores might not be
selzf‘}ﬂ?g Prynoris captio) under & judgment. C.Th.2.30.1; C.8.16.7.
gnani (Studi sulla Responsibilitd per Custodia, i. ii.) gives a full account of the texts

:'?:ﬁtmg this matter in relation to sale and locatio. His introductory section gives an account
P ¢ views of Hasse, Baron, and Pernice. See also for discussion and references, Windscheid,
an7d. § 264, n. 9.
. 47.2.14. 5. His right to sue implies the liability. .
101§~ 6.5.13; 13. 6. 18. pr. 9 18.6.5.6; 6.1.21; 50. 17. 23 4n fin.
See especially 13. 6. 5. 13, Cartilius ait periculum ad te respicere...quare_culpam in eam

g‘:&’;ie f)mestandam. Can hardly be genuine, since if the risk is with a man his culpa is not
al.
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of the above-mentioned difficulties. If, or in the cases in which, the
liability for custodia involves something more than liability for culpa, no
breach of the obligation is committed by the slave’s running away,
though he is fur sut’. And such a flight is no proof of culpa in the
commoduatarius. Even an agreement for custodia would not impose this
liability, unless expressly. All this turns on the fact that a slave is
necessarily left at large, and thus it does not apply in the case of those
who would not be left at large in any case by a careful man.

Like other chattels slaves were recoverable by wvindicatio and by
the actio Publiciana?, and, in consequence of the equivocal character
of their offspring, and of the fact that slaves could be the medium of
acquisition, there were special rules as to what was recoverable in a
vindicatio of a slave. Inasmuch as the rules of retention by the
possessor will call for full discussion hereafter®, the only point which
need here be considered is the fate of those acquisitions which were
made after litis contestatio in the real action.

The well-known rule is that the defendant must restore the thing
itself cum omni causa, which is explained, by Gaius, as meaning every-
thing the plaintiff would bave had, if restitution had been made at
litis contestatio®. It may be that defendant has usucapted the man
pendente lite: in that case he must, besides restoring, give security
against dolus, since it is possible that he may have pledged or freed
him® So too he must give up all acquisitions post litem contestatam
except those 4n re sua, ie. in connexion with the possessor’s affairs.
Thus he must give up inheritances, legacies and the like, the child of
an ancille who is being claimed, even though born after she was
usucapted®. If, pending the action, he has become entitled to fructus
which had been received by some other possessor, and has recovered
them, these too must be accounted for”. If he has usucapted the man
pendente lite he must cede any action which he may have acquired on
his account, e.g. an actio Aquilia®,. He must restore all fructus, which,
in the case of a slave, means earnings and results of labour, such as,
we are told, even an dmpubes may make®. Conversely, a bonae fidei
possessor could make certain deductions, as even could a malae Jidet
possessor, so far as actual benefit had accrued to the thing®. He could

! Though he is still possessed, post, Ch. x.

26.1.1; 6.1.5.5; 6. 2. 11. 8 Post, Ch. xv. 45. 1. 20. 5 6. 1. 18. 21.

6 6.1.20. He must give, in respect of the child, the same security as in the case of the
woman herself.

76,1.17. 1.

8 Ibid.; 6.1.21. This cannot be needed in any other case, for though the possessor may have
an ?cézoluglw, 6t.he owner has an actio Aquilia on his own title.

96.1.20; 6. 1. 31.

10°5. 3. 38, 39. The form of these texts suggests that the right of & malae fidei possessor to
make these deductions was of late origin.
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not set off ordinary costs of education and maintenance, but for such

expenditure, before litis contestatio, as was necessary to preserve the

mfn e.g. paying damages in a noxal action, he might claim allowance
an exceptio doli’. ' _ )

by In relation to merely utiles impensae, there is a difficulty. The

general rule was that the plaintiff had the alternative of paying fqr
them or allowing the possessor to take away the result®. But this
could not be applied to special training given to a slave. This could
not be undone, and the strict rule was that no account was ta}ken
of it%. This harsh rule was subject, however, to three exceptions.
(a) Allowance was made, sz venalem habeas et plus ex pretio .eius con-
secuturus sis propter artificium*.  The plain meaning of this is that if
the claimant proposes to sell him, and he has a higher market value, by
reason of the teaching, the cost of it must be allowed. This has an un-
practical look, though it is the usual explanation of the text. In another
text, on another point, a plaintiff’s claim is made to depend on his
intention to sell, but here the proof is the other way, and it is not easy
to see how the possessor could prove the claimant’s intention®. In
practice it probably meant little more than that, if the market price
was increased, the training must be allowed for. (b) If the possessor,
knowing that a claim was on foot, notified the intending claimant that
he intended to incur this expense, it would have to be allowed, if the
claimant did not at once take steps. (¢) The cost of the training could
in any case be deducted from the earnings made by it. A text of
Modestinus® following that in which this is said, adds: Quodst artificem
fecerit post vicesimum quintum annum etus qui artificium consecutus est
tmpensae factae poterunt pemsari. These words seem to mean that by
the time the man is twenty-five these costs will have been compensated
for by earnings, and no account of them need be taken in any vindicatio’.

We are told that if a slave is handed over, post conventionem, security
must be given by a bonae fider possessor against dolus, but by malae
Jidei possessor against culpa too, and that, after litvs contestatio, a
bonae fide: possessor is on the same footing so far as this is concerned®.
This too is obscure: how can a man be guilty of dolus in respect of a
thing which he regards as his own®? According to one view the dolus

1 Ibid. 6. 1. 27. 5. The same is no doubt true of unusual medical expenses.
26.1.27.5; Greg. Wisig. 6. 1 (Kriiger).
36.1. 5. 16.1.29. 5 6.1.15. 3. ¢ 6. 1. 30-—32.

7 It has been suggested that 25 is & misprint for 5, the meaning being that these expenses
may be taken into account if the slave is 5—that being the age at which a slave’s services are
regarded as of some value. Pellat, de rei vindicatione ad 6. 1. 32, citing 7. 7. 6. 1. Justinian
8eems to regard 10 as the minimum age for an artifex. C. 6.43.82; 7. 7. 1.

86.1. 45; 21. 2, 21. 8.

9 It has been shewn that the text was written of the Interdict, Quam Hereditate.n. (Lenel,

- Perp, 363.) But this is immaterial since this interdict gave a remedy where the defendant
refused the security required in a real action. Vat. Fr. 92.

4
3



14 Vindicatio: Death of the Slave [pr. I

contemplated is any misconduct of the possessor in relation to the
slave’, such as lessens his value and 1s plaly contrary to public
morality. But this 1s extremely artificial Another view 1s that the
text refers to one who, having been a bonae fider possessor, has learnt
that the thing belongs to another? But such a person 15 now a malae
fider possessor, and there 1s no reason to confine the rules of malae fides
possessio to the case of one who was so b wnitio, a praedo  But the tiue
solution may be not far from this A bonae fider possessor 1s one not
proved to know that he was not euntitled The formal notice of claim,
involved 1n the word convent03, 18 not enough to saddle him with this
knowledge, but 1t has definitely altered his posttion, and the rule seems
to say that if a person so notitied wilfully exposes the slave to dangers
which result 1n damage he 1s not to be heard to say—*“ So far as I knew,
1t was my own slave, with whom, so far as you are concerned, I could
do what I hked” It may be that a man would not readily expose to
risk a slave he thought his own, but 1t 18 not so clear that he would
not risk one as to whom his knowledge to the contrary was not
yet proved And there are steps between belief that one 1s owner
and knowledge that one 1s not

If the man die pending the action, without fault or mora of the
possessor, hi= value 15 not due®, but the case must still go on to judgment,
on account of fructus and partus, and because on the question of title
may depend the further question, whether either party has a claim
on eviction aganst some third party® The defendant, 1f judgment
goes against him, must account for fruits up to the death It may be
impossible to tell what the actual earnings were, and they are therefore
estimated so that for any period during which the man was so 1ll that
he could earn nothing, nothing can be charged® If, now, the defendant
was already 1n mora at the time of death, he must account, of course, for
omnas cause, and for fiuits up to the day on which yjudgment was given,
estimated 1n the same way” It 1s not clear when a bonae fider possessor
18 mn mora  The expression seems to belong to the law of obliwgatio and
to be out of place in real actions Its use 1s further evidence of the
msufficiency of the distinction between bonae and malae fider possessors
Peliat thinks he 1s w mora from the time when he knew or ought to
have known that his title was bad® This 15 a rather indetermmable
time and a person so convinced 18 a malae fider possessor  All that 1s
certain 18 that 1t was not lstss confestateo®

1 Pellat op cit ad 6 1 45 2 This view 1s as old as Azo

3 Pellat, loc et 461153,6 127 2 56116 pr,46 7 11

66 1 79 76117 1 8 Op cot adh |

9 The possessor 18 not necessarily liable 1f the man die after lufis contestatio Seen 1 and
6 127 2 Savigny thinks that bonae fider possessor 15 1n mora only from the time of pronuntiatio
which 1mposes an oblhigation in him  The texts i the Basilica which seem to confirm this are
shewn by Pellat to contemplate mora before the p1onuntiatio, and there 1s usually no material
delay between pr two and cond tio
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If the possessor lessens the value of the slave, dolo, during the action,
he 1s of course liable, but if the slave 1s afterwards killed by s,on.le cause
in no way imputable to him the effect 1s to end the plamntiff’s interest,
and, therefore the liability for the damage, 1n that action!

If the slave has run away, pendente lite, the bonae fider possessor 13
free from hability, unless he has usucapted him, 1n which case he must
cede his actions, or unless the slave was one of such a sort that he ought
to have been carefully looked after, m which case his value 1s due In
any case he must give security to hand over the man, if he recovers
hmm? If the possessor conmved at the flight he 1s hable as if he stll

ossessed?, and on the same principle 1if he sell the man, pendente hte,
and the vendee kill him, he must pay the value* In relation to all
these rules 1t must be remembered that if the possessor was really owner
before the action, he can proceed with his defence and get absolution.
These rules suppose the claimant to prove his title

Most of these points have nothing to do specially with slaves. They
are therefore very shortly treated, and many difficulties have been
ignored, especially 1n relation to the hability of possessor for the value
of the man 1if he cease to exist during the action It must, however, be
noted that, to the ordinary cases of inferitus rer which release the bonae
fider possessor, noxal surrender must be added®

In the actio furts, condictio furtwa and acto Aquha on account
of a slave, the only points which require notice, are, that the wnteresse
mcluded the value of an nheritance upon which, owing to the slave’s
death or absence, his entry had been prevented®, and that the condactio
Sfurtwa was necessarily extinguished 1f from any cause he became free
or was expropriated domino solo competit.

The case of legacy of a slave gives occasion for many rules, the
development of which cannot well be made out, owing to the sup-
pression by Justiman of the differences due to form” In the case
of sumple legacy, the heir must hand over with him any acquisitions
through him, any earnings the legatee could have gamned 1if the slave
had been 1 his possession and, in the case of an ancilla, any partus®.
It may be assumed that, if the legacy was conditional, the legatee was
entitled to such profits only from dres cedens. This 1s sufficiently clear
6 127 2 Actio Aquha durat 261 21
g 1 22 Or i he fled through culpa of the possessor (21 2 21 3)

1 17 pr Though the claimant can n appropriate cases, (e g 1f the price 1s not paid,)
(éeSISl%n of actions wstead
8

®G 3212 nst 4 3 10, D 13 1 3,47 2 52 28
The texts give no real help on the question whether, or how far, legacies per vindicationem
and per damnationem were on the same footing, mn the classical law, 1n relation to the questions
no“; to be considered  See for a discussion and references Pernice, Labeo 2 2 113
30 39, 30 86 2
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on the texts’, and the enactment of Justinian which gave the fulfil-
ment a certain retrospective effect does not appear to have touched
this point?

If a specific slave is left, in either form, he must be taken talis
qualis®, and any promise of quality the heres may make is void* But
if there is a general gift of “a slave,” per damnationem, (and probably
per vindicationem,) then, as it is the duty of the heres to give a good
title, he must warrant the slave given to be free from noxal liability,
though he need not promise that he is sanus, since he is not obliged to
give one of good quality®. But he must not give one of the very worst
quality, and thus, if he gave one whom he knew to be on the point of
death, this would be a case of Dolus. Where he gave one whom he
knew to be a thief, and the slave stole from the legatee, there was an
actio dols by which he could be compelled to give another, and he must
leave the bad slave pro noxae dedito®.

If a servus heredis, or alienus, is legated, and has run away, Paul
tells us that, if the flight were after the testator’s death, the heres must
give security for his production, and pay the expenses involved in his
recovery, but not if the flight had been before the death”. Africanus
lays down this latter rule for all slaves (left apparently in any form),
giving the reason that the heres can only be bound to give him as the
testator left him® This seems to imply that Africanus would impose
the duty of recovery on the heres, even though it were the slave of the
testator, if the flight were after the death. Ulpian says that if the
slave were in flight or at a distance the heres must operam praestare, in
order that the slave be handed over, and adds that he, Julian and
Africanus, are agreed that the expense must be borne by the heres®.
As it stands the text gives no restriction as to the time of flight, the
origin of the slave, or the form of the gift. In view of the texts just
cited it seems that this extreme generality must be an error, even for
the time of Justinian, but, as to the liability of the keres to incur
expense, if the flight is after the death, the texts are explicit. It must
be noted that he is not liable for the value of the slave but only to
incur reasonable expense in recovering him™.

If a servus alienus legatus is freed by his owner, the heres is no

1 Arg.32.8.1; 6.1.66; 29.5.1. 4. For other texts see Bufnoir, Conditions, 379 3qq.
2 C.6.43. 8. 8 30. 45. 2.

4 30. 56. The same is presumably true of a legatum optionis servi.

5 36.45. 1. 6 30.110. Post, Ch. v.

7 31.8 pr.

® 30. 108, 9 30. 89. pr.

pr.

16 And of the rules in other legacies 30. 47. pr.; 30. 108. 12.

11 It might be urged on the one hand that the Aeres is in general only liable for culpa and on
the other that he has a certain obligation and that difficulty is not impossibility. But the
question is not of the imposition of a legal duty, but as to the testator’s intention, and analogies
from the law of obligation are of little use.
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longer liable’, llnless }.1e was .alregdy @ mora or was in some way
privy to the manumission, W.hl(.::h. is a case of dolus®

The same is true, a fortiors, if the slave was the property of the
testator and was freed by him®. In one text (?elsus tells us that if a
servus legatus is freed wnterim, and li)ecomes again a sl?,ye, .the legacy is
good®. Interim seems to mean during the.testator"s life, since tfhe case
is coupled with one in which the expression medium tempus 13 usec.l;
the ordinary term for the interval between the making of the will
and the death. The reenslavement may, so far as the words go,
have been either before or after the death, the manumission cannot
have been by the heres or after alienation by him, for, as we shall
see, this case was differently dealt with. But the rule given by Celsus
seems very doubtful. If applied to a case in which both manumission
and reenslavement occurred before the death, it is not in conflict with
the principles of legatum per vindicationem—media tempora non nocent.
But the manumission was a complete ademption®. In later law this
was not necessarily so in case of sale® of the res legata, but maunu-
mission is on a different footing: a testator cannot be regarded
as having contemplated reenslavement’. And the rule cannot be
harmonised with the principle that a slave freed is a new man, and
if reenslaved is a new man again®

For the case of a servus alienus it is certainly not the law. In
these matters the rules as to promise of a slave can be applied to
legacy®, and elsewhere we learn that where a servus alienus was
promised, and was freed by his owner, the promisor was released, and
that, if the man again became a slave, the promise was not enforceable :
the obligation once destroyed is gone for ever, and the new slave is
another man. The text expressly repudiates the view, which it credits
to Celsus, that the obligation was revived by reenslavement® Our
case differs, in that, since the manumission preceded the death, there
was never an obligation on the keres, but this is not material, and it is
evident that Celsus held views more favourable to the validity of such
gifts than were generally current.

If the slave belonged to the heres, and he freed him, (or alienated
him, and the new owner freed him,) he was liable to pay his value

130. 35,
% 46. 3. 92, pr; In. 2.20.16. So if he has become a statu liber, the heres is discharged by
banding him over as such. L .
. % Post, Ch. xx. The texts there discussed deal only with manumission by will, but manu-
mission inter vivos is a stronger case, s.nce the gift cannot in any case have been adeemed.
482,79, 3, 5 33.8. 1. 6 In. 2.20. 12,
T84.4.96.1; 45. 1, 83. 5. 8 46. 3. 98. 8. 9 30. 46.
10 46. 3, 98, 8. o
1 He first expressed the view which Severus and Caracalla enacted and Justinian accepted
‘tihat sale of the thing legated did not adeem the gift, unless so intended. Gaius was still in
oubt (G, 2, 198; In. 2. 20. 12). See also an exceptional view of his, in 34. 7. 1. 2.
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whatever the state of his knowledge, and the same rule applies no
doubt to the case of a servus hereditarius’. His knowledge is
immaterial because this is true in general of all obligations under
an inheritance : he was not the less liable to pay a debt because
he was not aware of its existence. Other circumstances not of his
creating might make it impossible to deliver the slave, and so
discharge him. Thus if the servus legatus gains his freedom by

discovering the murderer of his master, the heres is released So

if the slave is justly killed for crime, either under judicial process,
or by the heres, or by a third person, or if he dies before the heres
is in mora®. But if the heres induced him to commit the crime,
and so is guilty of dolus, he is liable under the legacy® If the heres
noxally surrenders him he is not released, since he could have paid
the damages and can redeem him: the liability to hand over the
slave with a clear title being, as it were, a debt imposed upon him®.

A legacy giving the legatee an absolute choice (legatum optionis®)
was not confined to legacies of slaves, but this seems to be the
commonest case’. Such a legacy is said by Justinian to have been
conditional in earlier law ; selection by the legatee being the fulfilment
of the condition®. There are some signs of difference of opinion, and
it may be doubted whether it is mot more correct to say that to
have been chosen by the heres was part of the definition of the slave,
and thus that, if he did not choose, no slave satisfied the definition®
Nothing in the present connexion seems to turn on the distinction :
the rules are in the main those of a conditional legacy. We are
told that optio servi is an actus legitimus™, and thus not susceptible
of modalities. It is practically convenient that the choice should
leave no doubt that one man has been finally chosen, since the
moment of choice determines to whom he acquires. The principles
of condition give the same result: a condition partially satisfied is
not satisfied at all. Conversely it follows that a conditional choice

1 In, 2.20.16. So if he killed him without reason but not knowing of the gift, 36. 1. 26. 2;
45.1.91. 2.

2 Arg.29. 5. 3. 13. 3.29. 5. 3. 18; 30. 53. 3; 46. 3. 92. pr.

4 30."53. 8. So though torture of the man under the Se¢. Silanianum, by which he was
destroyed, released the heres if it were lawfully done, it did not if he was not legally liable to it.
29. 5. 3.13. So if servus alienus legatus is captured, apart from dolus of heres, but he will be
liable if and when the slave returns. 30. 53. 9; 46. 3. 98. 8. This is the effect of postliminium.

5 30. 53. 4. As to the effect of a gift of *“ my slaves,” see 32. 73.

6 U.24.14; D. 33. 5. 2. pr. They varied in form (cp. 33. 5. 9. pr.). There might be optio
servorum, which, so Pius decided, gave a right to choose three (33. 5. 1).

7 83, 5. passim. And see C. 6. 43. 3 in which Justinian after laying down a rule for all
cases adds without comment a tariff applicable only to slaves.

8 In. 2. 20. 23. 9 Post, Ch. xx1v.

10 50, 17. 77. If indeed the words Servr optiv datio tutoris were not originally optio tutoris.
If the allusion is to exercise of the right we are considering, it is not easy to see why it is confined
to sleing'ﬁ. {h}gtutaris datio could certainly be conditional and ad diem. In. 1.14.3; D. 26. 1. 14.
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would not bind the chooser’. So if the legatee choose a servus
alienus or a liber homo, this is a nullity, and does not consume his
right of choice. If the legatee chose a man who had conditional
liberty, Julian held that the testator must be understood not to
have included him; the choice being a nullity was not exercised. If,
however, the condition on the gift of liberty failed, then, says
Julian, following Q. Mucius, he may be chosen: the exclusion is ouly
for the event of his being free®. It follows that a real exercise of the
option was decisive: in the case of gift per windicationem, it vested
the man in the legatee, and an act of his will could not substitute
another for him.

The Institutes say that under the older law, if the legatee died
without choosing, the gift could not take effect: the heredes could
not chooset. This is confirmed by the authority of Labeo, Proculus
and Gaius, in another case. They say that if a thing is left to X,
“if he likes,” and he does not himself accept, the right does not
pass to his heres—conditio personae injuncta videtur®. Another text
emphasises the need of personal choice by saying that the curator
of a lunatic legatee could not choose®.

All this puts the matter on the level of condition, but it is clear
that there were doubts. Paul in one text gives the heres of legatee
the right of choice?, and Justinian in his constitution®, in which he
regulates the matter, tells us that the point was doubtful not only
where the legatee was to choose, but where the choice was with a
third party. He settles the matter by the decision that the right of
choice may be exercised by the heres of a legatee directed to choose,
and that, if a third party so directed died, or became incapable, or
neglected to do it for a year, the legatee might choose. But since
the third party was given the choice in order to choose fairly, the
legatee must not choose the best.

In a joint legacy of optio there had also been doubts. Clearly
the condition required actual agreement®. The doubt may have been
whether, in case of failure to agree, the thing was void, or each was
Owner in part of the man he chose. It is clear that the dominant
view was that, till all had agreed, there was no choice. Thus if one

chooses he is free to change his mind, but if, before he does 80, the

! 80, as in conditions involving an act, anticipatory choice was null: it mu
. .50, a , : st b
g’hho. 33.5.16, cp. 35. 1. 11. 1. So the legatee’s declaration that he will not choose a ?:e:tfa.tg
ﬂ;l floes not bar him from doing so. 33, 5. 18.
5 3?. 5.2, 9. 333.5.9.1,2. 4 Tn, 2. 20. 23.
o 35. 1. 69, 6 33.5.8. 2. 733.5.9,19,
. 1?3 6. 43. 3, cp. In. 2. 20, 23.
Positin,, U.C§'4.2-4 3.115. Justinian’s time at least heredes of a legatee of choice are in the same

1% 35.1.23; Tn. loc. eit.
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other fixes on the same man, he is at once common. How if the first
chooser has died or gone mad in the meantime? Pomponius decides
that the man cannot become common as there can be no common
consent. The compilers add that the humaner view is that he does
become common, the original assent being regarded as continuing.
Justinian also lays down the rule that in such gifts the choice is
to be exercised by one chosen by lot: the man will be his and he
must compensate the others on a scale varying with the kind of slave
and following a tariff laid down by the constitution™.

As in the case of aditio, the law fixed no limit of time for choice.
To avoid inconvenience, the Praetor could fix a limit on the application
of heres, or of a legatee who had a right subsequent to the right of
choice, or even of a buyer of the hereditas®2. The time would no doubt
not exceed a year. If it were past, the heres was free to sell, free,
or pledge the slave, and the acquisition of rights by third parties
barred the legatee pro tanto. Apart from such transfer, his right was
unaffected. But if some have been sold, while Pomponius thinks he
may still choose among the rest, Paul thinks him barred, since to
allow him to choose now that the heres, baving disposed of those
he did not need, has reorganised his household, would impose great
inconvenience on him. No doubt the inconvenience would have to
be proved. The passage of Paul is from his Quaestiones: it may be
that the compilers have made a rule where he expressed a doubt?

The rules in the case of promise of a slave are much the same
as in legacy. If a servus alienus promissus is freed by his dominus
without dolus or culpa of the promissor, he is released, and the obliga-
tion is not revived by reenslavement. Paul points out on the authority
of Julian, that culpa could not arise in such a case unless there was
mora. So too the promissor is released if any slave promised dies
before there is mora, even though the death is caused by neglect,
since the promissor is bound ad dandum, not ad factendum?®. So too
if the slave become a statu-liber, without act or complicity of the
promissor, he is released by handing him over as such® If he was
promised as a statu-liber and the condition is satisfied, the promissor
is released”. So too if he was duly killed for wrongdoing, or by
torture under the Sc. Silanianum, or earned liberty by discovering
crime. But if the torture is wrongly inflicted, the promissor is still
liable : it seems to be assumed that he could, and ought to, have
prevented it® If the man is alienus and is captured by the enemy,

1 C. 6.43. 3. 1, ep. In. loc. cit. 233.5.6,8. pr,13. 1.
333.5.6,7. 4 45.1.51; 46. 3. 92. pr., 98. 8; 45. 1. 91, 1.
5 45, 1. 91. pr.; 46. 3. 92. pr. 6 46. 3. 92. 1.

745.1.91. 1. 8 29.5.3. 13; 45. 1. 96.

cH. T Fructus and Partus of a Slave 21

Paul says he can be sued for on his returnl Elsewhere, he seems
to say that if it were the promissor's own slave who fell into enemy
hands, he was not released. The case is put on a level with manu-
mission by the promissor, and it seems that the very fact of not
preventing capture is treated as culpa®. In one text, Paul raises, but
does not answer, the question: what is the result if the promissor
kill the slave, not under such circumstances as clearly release him,
but in ignorance that he is the subject of the promise?? If the text
lays down a rule, it is the same. In fact, it leaves the matter open®.

A slave like any other res might have fructus, and, in his case,
the fructus were of a very distinct kind. Not only did they include
earnings®, which might arise equally well in connexion with other
things, but there might be gifts and profits on transactions, which
are not exactly earnings, and could not arise in connexion with other
chattels. Conversely it is important to observe that partus are not
fruits®. Two reasons are given: quia non temere ancillae eius rei
causa comparantur ut pariant’, and that it is absurd to regard man
as a fruit, since all things are made for him® The first compares
oddly with the rule that sterility might be a redhibitory defect®, and
still more oddly with the counsels of the writers on res rusticae®. The
second must have seemed somewhat ironical to a slave. Both of them
however express, somewhat obscurely, the real reason, which was respect
for human dignity®, rather than any legal principle. Nor were partus
accessories. These distinctions had several important results. Thus
a gift of an ancille cum natis did not fail if she were dead, as would
one of servus cum peculio®. They did not, like fruits, vest in the
bonae fidei possessor’. Partus of dotal ancillae did not go to the wvir,
except where the dos was given at a valuation (dos aestimata), in
which case only the agreed sum had to be returned*. Nevertheless
they share in the qualities of fruits and accessories in many respects.

1 46. 3. 98. 8. 2 45.1.91. 1. 3 45. 1. 91. 2.

¢ Pernice, Labeo, 2. ii. 116, thinks he expressed the contrary view and the compilers have cut
out his conclusion. These are really cases of a wider problem, beyond our scope: i.e. how far
Supervening impossibility discharged from liability to condictio, or, what is much the same thing,
Whas.t és ghe theory of culpa in such cases? Pernice gives a full discussion and references.

.6.47. 1.

66.1.16. pr.,, 17. 15 23.3.10. 2, 8; 36. 1. 23. 35 41. 3. 36.1; 47.2.48.6; C. 5.13.1.9. In.
2.1.37; Cicero, de Fin. 1. 4.12. It was not usual to call the children of ancillae, lthers. Sueton.
Fragm. s.v. tiber.

75,3, 27. pr. 8922 1.928. In.2.1.37.

921.1.14.3. Post, p. 55. 10 See Wallon, op. ¢it. 3, Ch. 11

11 Accordingly it is late in developing. See Grirard, Manuel, 247. 2 30. 62, 63.
th 13 47. 2, 48.°6; cp. 24. 1. 28. 5, 17. pr.; or in the fructuary, who had not even a usufruct of
22"“‘- P.3.6. 19; D. 7. 1. 68 (where it is said to have been disputed among early lawyers);

-114. 28.1; 41. 3. 36. 1. See also Cicero, loc. cit.

8 Vat. Fr. 114; C. 5.18.1.9; 5.15.1; D, 23.3.10. 2; k. L. 3; & . 69. 9; 24. 3. 81. 4; 3L.

- pr.
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A heres handing over an ancilla to fidei-commissary or legatee after
mora must hand over her partus’, but not those born before dies
cedens or even before mora®. And the beneficiary could get mussio
in possessionem as of fruits?,

Where the sale of an ancille was voidable as being in fraud of
creditors, the transferee had a good title in the meantime, and thus,
though she was recoverable, and partus born post tudicium acceptum
were included as a matter of course, those born medio tempore were not
recoverable, as they were never tn bonis venditoris®. Proculus however
held that if she were pregnant of them at the time of the transaction,
they must be restored®. The materiality of conception before the
transaction was one on which there were differences of opinion, as will
be seen in relation to some of the more difficult cases now to be con-
sidered. If the child conceived be regarded as already existing, it
must be considered (since it certainly passed by the sale®) as a sort of
accessory. Further, it could be pledged, sold and even freed before
it was born”. The first two cases prove nothing, since pledge and
sale were possible of slaves not yet conceived®. In the last this is
not so clear, since it is a gift to the child. But this case loses its
significance, in view of the well-known principle that a child in the
womb is regarded as already existing, so far as this makes to his benefit,
but not for the advantage of others, nor to his own detriment®: alig
antequam nascatur nequaguam prosit; aliss non prodest nisi natus®, A
modification of this in favour of the owner of the ancille at the time of
conception is not surprising, and we shall see other signs of this

According to several texts®, one of which is an enactment of A.D. 230%,
and assumes the rule as a standing one, children born to a pledged
ancilla are included in the pledge, as future crops might be. In one of
the Digest texts? it is Paul who tells us the same thing. But, in his

115, 1. 57.2; 22, 1. 14; 30. 84. 10; 33. 8. 8. 8; 36. 1. 23. 3.

222, 1. 145 33. 5. 21; 85. 2. 24. 1. Two texts seem to contradict this by saying that
where the thing is to be handed over after a time, partus born in the meantime must be handed
over as not being fruits; 36. 1. 23. 3, 60. 4. (Buhl, Salvins Julianus, p. 189). In 23. 3 the
allusion is apparently interpolated, for it is out of place, but it does not clearly exclude mora in
the sense of undue delay. 60. 4 is still more suspicious, as an authority on this point. It says
of fetus, and seems to imply of partus, that they must be handed over only in so far as they
have been summissi, i.e. used to replace those who have died. It may refer to a legacy of a
whole familia.

8 36. 4. 5. 8. For further illustrations, see 4. 2. 12. pr.; 5. 3. 20. 8, 27. pr; 6. 1. 16. pr,, 17.1,
20; 12.4. 7.1, 12; 12. 6. 15. pr., 65. 5; 30. 91. 7; 43. 26. 10.

4 42.8.10.19—21; k. ¢t. 25. 4. 5 42.8. 25. 5.

613.7.18. 2. 720.1.15; 18.1.8.pr.; P. 4. 14. 1.

55 ;Cghel texts express no limitation. A child unborn is not in the hereditas, pro Falcidia

91.5.7; 1.5.26; 38.17. 2. 3; 50. 16. 231. 101.5 7.

1 50. 16. 231. It is however sometimes stated more generally, 1. 5. 26. But this expresses
only the fact that the principle applies over a wide field.

12 But partus conceived before the sale and born after went to the buyer, 13. 7. 18. 2; 41. 1.
66; C. 3.32.12.

1820, 1. 29. 1; 43. 33. 1. pr. (0.8 24. 1. 1520 1.29. 1.
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Sententiae', he lays down the opposite rule, not as special to partus,
but as applying to fetus also. Many attempts have been made to
explain away this sharp conflict. Dernburg? thinks the rule of in-
clusion was introduced by the enactment of 2302 after the Sententiae
were written. But the enactment clearly treats the rule as well
known. Huschke¢, observing that the Mss. give various readings,
some of which agree with the general doctrine, and following the
mterpretat'io, proposes to amend, so as to make Paul say, merely, that,
though there was a right in a gratuitous lender, who had taken a
pledge, to keep fruits in lieu of interest’, this did not apply to
partus and fetus. It should be noted that fetus and partus differ
from ordinary fruits in that they bear a much less constant ratio in
value to the thing itself: it is not so plainly fair that they might
go in lieu of interest. Ordinary fruits, as we have seen, might often
go to the creditor, and indeed it is far from certain that they were
covered by the pledge®. The language of the enactment of Alexander?
indicates that the inclusion of partus was not based on any notion
of identity, but on a tacit convention which came to be presumed,
and it may be that, as Dernburg” also suggests, this is all Paul means
by his requirement of a conventio.

Acceptance of this rule does not end the difficulty. If a debtor
sell the pledged thing, it is still subject to the pledge®. What is
the position of partus born to the woman after the sale? A text
which lays down the general rule of inclusion does not advert to
any distinction®. One, from Julian®, implies that they are not strictly
pledged, but adds that there will be a utile interdictum to recover
them. Another text, from Paul, lays it down that if the partus is
born after the sale, it is not subject to the pledge™ The texts are
sometimes' harmonised by the suggestion that, while Julian is dealing
with a case in which the partus was conceived before the sale,
Paul writes of one conceived after it. But as Vangerow says®, this
distinction is arbitrary and inconsistent with the language of the
concluding part of Paul's text. He thinks the rule was that the
partus (and fetus) were not included, if born apud emptorem, since a
pledge can cover only property which is in, or grows into, the property

1 P.2. 5.2, Fetus vel partus eius rei quae pignors data est pignoris fure non )etinetur nisi
hoe tuler contrahentes convenerit.

% Dernburg, Pandekten i. § 273 n. 8. 8C.8.24.1.

4 Huschke, Jurispr. Antejust. ad P. 2. 5. 2. 5 20. 2. 8.

8 Windscheid, Lehrbuch, § 226a, n. 10.

7 Pfandrecht, 448, cit. Vangerow, Pandekten, § 370.

5 13.7.18. 2. 9 C.8.24. 1. 10 43, 33. 1. pr.

1120,1.29. 1. Another text of Paul, sometimes said to lay down the rule that such partus is
;zs‘:ged,l is not in point: it merely says, allusively, that sale of an ancilla includes her unborn

tus, 18, 7, 1

8. 2.
12 Buhl, Salvius Julianus, 188. 13 Pandekten, § 370.
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of the pledgor. This does not explain why Juhan? allows an inter-
dict, even while, in this case Vangerow?® supposes 1t to be due to
a special importance attaching to a pledge for rent It seems more
probable that 1t 1s an individual view of Julian (who holds other
mdividual views on connected topics?), that he held that partus were
included, wherever born, but that the direct mnterdict applied only to
the crops etc bound by tacit hypothec, and not to express hypothec?

Usucapio ot partus ancillae gives rise to many conflicts of opmion
1n the texts which have been the subject of much discussion by com-
mentators® The differences are not surprising, in view of the many
questions of theory to which the possible facts may lead Is the child
a part of the mother? If not, when does 1ts existence begin, and
18 1t acquired by the same causa? Is 1t affected by mtium m
the mother? The matter 1s further complicated by the fact that
the rules as to bona fides were not the same i all the causae Emptio
had, and donatio may have had, special rules, and 1 the cases dis-
cussed this point 1s material  And 1n some of the texts the transaction
under which the mother 15 held was between a slave and his master,
and there 1s the further question how far the latter 1s affected by
the mala fides of the slave It will be convenient to deal first with
the case 1n which the mother was capable of being usucapted, 1e was
not subject to any wtium

As we are told by Ulpian?, the 1ssue are not fruits, and so do
not vest 1 the bonae fider possessor, though some texts dealing with
these matters group partus with fetus®, which are in turn grouped
with fruits, and declared to vest in the bonae fider possessor® They
are not a part of the mother® As they do not vest in the possessor,
they must be usucapted independently If the mother 1s usucapted
before the partus 1s born, no question arises, for as i the case of
any other alienation, the new owner of the woman owns the child™,
If 1t 15 born before that date 1t must be independently acquired, and
possession of 1t does not begin till 1t 18 born  So far the texts agree.
But there 15 disagreement as to the tatulus o1 causa by which 1t 18

;ZSee the reff 1n Windscheird Lehrbuch, § eit n 7 243 33 1 pr
oc cit  Lenel has shewn ground for thinking that the passage was ongnally written of

the actio Serviana (Ed Perp § 266)
4 See next page
exlsste,]slhls 1s Salvianum utsle but not the guasi Salvianum which has been supposed to have
6 See e g Buhl Salvius
250277 358 son Julanus, 190—198, Appleton Propriete Pretorienne 1 116 sqq ,
74/ 2 48 6
841 3 4 5,k ¢t 10 2,47 2 48 5 7411 48 2
1018 2 41,91 242,41 3 10 2, 50 16 26 In one text we are told that till born the
child 18 & portio matrs (25 4 1 1), but this has no general bearing 1t means only that till the
clull(} has an independent existence the mterdict de liberes agnoscendis has no application
41 1 66 1241 3 4 16, 4 ¢t 44 2
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ed According to Julian, and apparently Papiman, the tutulus
that of the mother? 1f the mother was being usucapted,
pro emptore, 8O 21s ﬂii\ ch;ld According to Pa;xl 1lt 13 b_}; ali ﬁndepleniﬁnz
tutulus, pro suo e latter view necessarily leads to the rule tha
bona fides 1s necessary at the birth which 1s clearly the wstium pos-
sessioms  And so Paul lays 1t down® Papiman however holds that
ood faith at the time of acquisition of the mother 1s enough® This
15 perhaps, as Buhl says, an expiession ot Julian’s view, but 1t goes
beyond the logical implications of i1dentity of #titulus This of 1tself
would not do away with the need for good faith when possession
began Appleton regards it as treating the partus as an accessory,
the destination of which 1s governed by that of the principal thing,
subject only to the need for actual possession As we have seen, this
1s contrary to the general attitude of the law towards partus and
there 18 no other textual authority for 1t Regarded as an expression
of Julian’s opinion® and resting on his rule that the titulus 1s the
same, 1t may be related with his view that a bonae fider possessor did
not cease to acquire through the slave, by learning that he was not
entitled superveming bad faith was, for Juban, 1mmatenal® Other
texts shew that this view did not prevail’, and 1t would appear that,
in our case too, tne other view prevailed®, so that mn the case of an
anclla non furtwa, the conditions for usucapio of partus weie the
same as those for acquisition of fruits by a bonae fider possessor. If
that be so we get the result that the requirement of good faith at
birth prevailed, while acquisition by the same futulus as that of the
mother also prevailled It seems to be suppused, by Appleton®, that
if this part of Julian’s view prevaied, the other must But there 1s
no logical connexion Two things acquired by the same tfifulus may
be first possessed at different times, and good faith be necessary for
each at the time of taking It was only the conception of partus as an
accessory that led to the view that good faith when the mother was
received was sufficient™®
The case 15 somewhat different where the mother has been stolen,
aud 1s thus an ancille furtwae incapable of usucapion The first point

acquir
45 the same as

162114 413 33 pr 30 82 4, cp 31 73

241 10 2 See Buhl op cit 191 Pomponius seems obscurely to express the same view
41 10 4), but 1t 15 not clear that he denies the possibihity of claiming by the same titulus One
Who possesses by any title also possesses pro suo

$41 3 4 18 Appleton (op cot § 189) discusses this text and cites the more important
earhier literature upon it

(43442
i In view of his treatment of the case of partus born of ancilla furtna apud b f possessoiem,

TAY be doubted whether Julan held this view (post, p_ 27

8221252 741 1 23 1,k t 48

mﬁ 2 7 17 (Ulp), 41 3 4 18 (Paul) 9 o0p cat 1 263

It hardly need be said that bad faith after the birth 1s not materal 41 2.6 pr, 40 2.
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to notice is that the partus itself may be wvitiosus, and thus incapable
of usucapio by any one. If it is conceived before the theft or apud
JSurem, it is furtivus wherever born: it is grouped in this respect with
JSetus®. There appears to be no disagreement as to the rule in the
case in which the ancilla is pregnant when stolen; it is stated by
Julian as an application of the rule that a child conceived is regarded
as already existing® It is an extension, for the benefit of the owner,
of a rule in general applied only for the benefit of the slave.

As to partus conceived apud furem, there is more difficulty.
Ulpian tells us in one text that this too is furtivus, wherever born®.
Elsewhere he reports a view of Marcellus, that if conceived apud furem
or furis heredem, and born apud furis heredem, it cannot be usucapted
by a buyer from him, In the same text he reports Scaevola as holding
that on such facts the partus could be usucapted, as basing the
view that it could not, on the idea that the parius is part of the
ancilla, and as shewing that this would lead to the view that it could
not be usucapted even if born apud bonae fider possessorem®. This
Scaevola seems to regard as a reductio ad absurdum: it is however
exactly the view at which, as we have seen, Ulpian himself arrived,
in the case of conception apud furem®. Tt does not seem to rest on
the notion that the partus is a part, but to follow necessarily from the
view on which the partus conceived before the theft was treated as
Jurtiva, ie. that it was to be regarded as already existing. For the
thief is still “contrecting,” and therefore still committing theft.

The case is different with conception apud keredem furis, (assuming,
as we must, that he is in good faith). Here the view of Marcellus,
that it is furtivus, cannot rest on continued contrectation, nor is it
clear that it rests, as Scaevola thinks, on the view that partus is
a part of the ancilla®. It seems, indeed, to involve a confusion. The
heres succeeds to the defects of his predecessor’s possession, but he
does not succeed to his guilt as a thief, yet this is what seewns to
uuderlie the view that partus conceived apud heredem furis is furtivus.
He could acquire no more right in the thing than his predecessor
could have acquired, but there is no reason why possession by him
should affect the thing itself with any disability® and the language of
Paul and Ulpian in other texts is inconsistent with any such notion?.
They treat conception apud heredem furis as being apud bonae fidei
possessorem, and only exclude usucapio by him because he inherits the
defects of his predecessor’s possession.

. 5. 265 41. 3. 10. 2; 47. 2. 48. 5. 2 1. 5. 26. 3.47.2.48. 5.
0. 2. 6.41. 3. 10. 2; 50. 16. 26.

may be that the words vel apud furis heredem are inserted by the compilers.
.2.11.2; 41. 3. 4. 1.

=1
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If the child is conceived apud bonae fidei possessorem it is not
ortious, and can be usucapted by him on the same titulus as that
of the mother’. Tt is clear on these texts that the possessor must
have been in good faith at the time of conception. Some texts speak
of good faith only at this time® But none says that this is enough,
and most of the texts say that good faith at the time of birth is
necessary. It is noticeable that Julian takes this view® Thus we
arrive at the rule that good faith is necessary both at conception and
birth, so that provided the child is not jfurtivus the fact that the
mother was stolen makes little difference’. One text, indeed, from
Pomponius, citing the opinion of Trebatius that bad faith super-
vening after the birth was immaterial, expresses disagreement, and
says that, in such a case, there will be no usucapio unless the possessor
either does or cannot give notice to the person entitled’. This view
is so contrary to the general rule that any isolated text expressing
it is suspicious. When we see that the opinion is based on the
proposition that if he does not take steps his possession becomes
clandestine our doubts are increased, for nothing can be clearer than
that a possession ab wnitio tuste cannot become clum® The text cannot
represent the law.

The case is different where the bonae fider possessor is a donee.
Here we are told that he must continue in good faith up to the time of
bringing the actio Publiciana?, i.e. for the period of usucapion. Of this
principle, that in usucapio ex lucrativa causa good faith must continue
through the period, there are other scanty but unmistakeable traces®.

In another text we are told that a bonae fidei possessor can bring
the actio Publiciana, for the partus conceived apud eum, even though
he never possessed it®. This has been explained™ as meaning that not
only was the cause of the mother extended to the child, but also
the possession. This conflicts with the conclusions at which we have
arrived above, and has no other text in its favour. It is argued by
Appleton™ that for recovery in the Publician it was not necessary, on
the words of the Edict, to have possessed, but only to shew that your

1 6.2, 11. 2; 41. 8. 83. pr; 41. 10. 4. pr.; 41. 4. 9, 10; 47. 2. 48, 5; C. 7. 26. 3.
26.2.11.2; C.7.26. 3.
8 41. 3. 33. pr. (and see 6. 2. 11. 8); 41. 10. 4. pr; 47. 2. 48. 5.

4 As to Paul’s view in 41. 3. 4. 17, post p. 28.
® 41, 10. 4. pr. 6 41.2.6. pr.; k. t. 40, 76.2.11. 3.
8 C.7.31.1. 3a; C. 7.33.11; Bas. Heimb, Zach. p. 45, Sch. 14. For discussion of these texts
&%e¢ Pellat, La Propriété, ad 6. 2. 11. 3; Appleton, op. cit. § 182. References to suggested
explapati(ms and emendations will there be found. Pernice (Labeo, 2. i. 457) thinks that 6. 2.
L3 I8 interpolated, and rejects any inference from the texts in the Code for the classical law.
& thinks that Justinian means only that a donee may claim accessio possessionum, as well as a
uyer, and that knowledge acquired by the transferor after the transfer, that the thing was not

tllxs’ sh.ll not make it fwtiva. But this requires that the word ea in the text shall not refer to
¢ detentio which is ander discussion, but to the possession of the successor which Las not yet
¢e0 mentioned.

96.2.11. 2. 10 Pellat, op. cit., ad k. L. 1L Appleton, op. cit. § 134,
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causa was such that if you had possessed you would have usucapted.
This would certainly be the case in the supposed hypothesis, and it
may be that this is the true solution of the difficulty™

Another text in the same extract says that the principle is the
same in the case of partus partus, and in that in which the child
is not born in the natural way, but is extracted from the body of
the mother after her death, by Caesarian section. The first point is
simple: the rules applied to the non-furtive partus are applicable to
the issue of partus furtivus. The reason for the statement of the
second proposition is not so clear. The principle which is declared
to be applicable to this case too, is that of extension to the partus
of the mother’s causa. The remark may be intended to negative the
conceivable doubt whether the connexity may not be excluded by the
fact that the mother was non-existent for a certain interval of time
But it may be merely that a doubt might arise as to whether a thing
never actually born could be called partus3,

Another group of texts raises a fresh hypothesis. It was common
for a slave to provide another in lieu of himself, as the price of his
freedom*. If the ancille provided was only possessed in bad faith by
the slave, we are told by Paul, on the authority of Celsus, that the
master cannot usucapt her because prima cousa durat’. The slave’s
acquisition was the master’s: the intervening quasi-sale was immaterial.
The slave’s vitium would clearly affect the master. For the same reason
it must be supposed that he could not usucapt partus even conceived
apud eum. And so, for the case where the slave stole the ancilla, Paul
tells us, on the authority of Sabinus and Cassius, and for the same
reason®. But Julian appears as accepting another view of Urseius and
Minicius, who say that the transaction between slave and master is
tantamount to a sale, and 1s thus a causa under which the master as a
bonae fidev possessor can usucapt partus conceived apud eum?”. The effect
of this is to avoid the difficulty that a master is atfected by a vittum in
his slave’s possession. It can hardly be doubted that the other view
represents the accepted law. In another text, adjoining that last cited
from him® Paul applies the same rule even if the substitute were given
by a third person for the freedom of the slave: the master cannot
usucapt her partus. One would suppose the master was an ordinary
bonae fidei possessor in such a case. The simplest explanation is to treat
Paul as still dealing with the case of theft by the slave®. But the text
gives little warrant for this. and its conclusion is that the same is true if

1 We shall not consider the questions arising out of repeated and conflicting Publician claims.
2 6. 2. 11. 5; Appleton, op. cit. § 146.

S See 28. 2. 12; 38.17. 1. 5; Macheth, Act v, Sc. viy, IL. 40 sqq. ¢ Post, Ch. xxv.
3 41.4.2 14. 6 41. 3. 4. 16. 741.4.9,10.
841.38.4.17. 9 Appleton, op. cit. § 139. He cites other suggestions.

oH. 10 Delicts to Slaves. Actio Aquilia 29

the stolen ancilla is handed to us in exchange, or by way of payment or as
a gift. These cases can have no relation to the procuring of manumission,
and the notion of a slave stealing an ancilla and giving it to a third
person in order that he may make a present of 1t to the slave's master
seems a little improbable : it is more likely that Paul contemplates the
slave as knowing of the defect in title’. It may be remarked that a
slave is suts nummis emptus for the purpose of manumission even
though the price is actually provided by a third person? and it may be
that Paul has in his mind this assimilation, and declares that for this
purpose t00 the whole thing must be imputed to the slave.

For injuries to slaves delictal actions lay as for injury to other
chattels. Thus there was an actio Aquilia for hurting or killing a slave,
unlawfully, Le. unless it were in self-defence, or the slave were caught
in adultery or the like®. This action being available to the owner lay
even where he had pledged the slave®, and even though he were a buyer
about to redhibit®. If he were freed after the wound and then died, the
wounder was liable to the late owner, de occiso, the injury having been
done while he was owner®, If on the same facts he had been freed and
made heir by his late owner, he could presumably sue for the wounding,
but if he died his heir could not sue de occrso, since an heir could not
inherit an action which could not have belonged to the person he suc-
ceeded. If, however, the slave had been made part heir, and died, his
co-heir could sue ex Aquilia?. Castrating a slave, and so increasing his
value, did not give rise to an actio Aquilia, though it might to other
proceedings®.

The case of a slave injured twice and dying after the second injury
gave rise to some interesting distinctions. The rules laid down in the
texts appear to be the following:

(1) If he is mortally injured by A and afterwards dies of a certainly
fatal stroke by B, B has killed, A has only wounded. This is laid down
by Celsus, Marcellus, Ulpian and Julian®.

(2) Julian lays down an analogous rule for the case in which having
been mortally wounded by A he dies in a shipwreck or ruina®.

(3) If having been wounded by several at once or at different times
he dies and it is clear which killed him, that one alone is liable for
killing, but if it is uncertain which killed him, all are liable. This is
laid down by Julian (as an ancient rule) and by Ulpian™.

! The remark perhaps only puts these transactions on a level with sale.
2 40, 1. 4. 1, post, Ch. xxvIL. 3 P.1.13a.6; D.9.2.3,5.3,30. pr; C.3.35.3.

49.9.30.1. 59,2, 11. 7. Oun redhibiting he must cede his actions.
89.2.15.1; h.t.16; h.t. 36. 1. 79,2 36 1.

8 9.2, 927, 28, post, Ch. 1v. 99.2.11. 3, 15. 1.

9.9 15 1. 11992 11, 2,51 1.
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(4) If it is certain that A’s blow would have killed, but not certain
whether B's would or would not apart from A’s, both are liable. So
says Julian. Jta vulneratus est servus ut eo ictu certum esset moriturum
...postea ab alio dctus decessit: quaero an cum utrogue de occiso agi
possit.  respondit...agitur st quis servo mortiferum vulnus inflizerit
eundemque altus ex vntervallo ita percusserit ut maturius interficeretur
quam ex priore vulnere moriturus fuerat, statuendum est wlrumque
eorum lege Aquilia teneri’.

(5) For the purpose of this last rule it is immaterial whether the
death does or does not immediately follow the second injury. The fact
that it follows at once does not prove that the second injury was of
itself mortal. In the actual case the death occurred at once since
Julian, while laying down the rule that the year, the highest value
during which is payable, dates from the injury backward, says also that
here it dates from the death®. The slightly adverse inference which
might be drawn from the words maturius interficeretur is negatived by
the use of a similar expression where the second event was naufragium
vel ruina®.

(6) Where two persons are thus liable, the damages may not be the
same. In the case supposed the slave was instituted heres by someone
between the two injuries. The loss resulting from his failure to enter
is imputable to the second injurer, not to the first?,

These texts have given rise to much controversy: it has been sup-
posed that in 9. 2. 51. pr. Julian is in at least apparent conflict with
Marcellus, Celsus, Ulpian and himself in 9. 2. 11. 3,15. 1. This opinion
seems to rest on the assumption that the cases in 11. 8. and 51. pr. are
the same, i.e. that the words alius postea exanvmaverit, ex alio vulnere
perut (11. 3) mean the same as ab alio ictus decessit, alius...ita
percusserit ut maturius interficeretur. It is plain that they do not:
the latter formula leaves uncertain the question whether the second
injury was itself mortal. It is noticeable that Julian expresses his rule
as an inference from the old rule already laid down for the case where
there was doubt as to the fatal character of both of the injuries®. Thus
the contradiction, improbable in itself, appears to be non-existent. The
discussions also contain the assumption that if the death follows
immediately on the second injury, this shews that the second injury
was mortal. In a certain sense it does so, but not in Julian’s sense.
It does not shew that it was mortal apart from the first®.

1.9, 2. 51. pr. 2 Pacchioni, Law Quarterly Rev. 4. 180, arg. 9. 2. 51. 2.

89.2.11. 3. Pernice, Sachbeschidigungen, 180. 49.2.51. pr., 2.

59.2.51. 1. Idgue est consequens auctoritati veterwm qui cum a pluribus idem servus ita
vulneratus est ut non appareret cuvus ictu perisset omnes tenert tudicaverunt.

§ Tt seexns unnecessary to set out the various hypotheses which all start from oune or both of

these assumptions. The views of Vangerow, Pernice, Grueber and Ferrini are set out by
Pacchioni (loc. ¢it.) who gives also an explanation of his own,
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The title De furtis in the Digest® is fu}l of cases of tbeft of sl:.ives,
put so far as it is merely theft, they give rise to few special questions.
The rules as to Fugittvi will be more con.vimlently treated at a lat.,er
stage: here it may be remarked that a fugitivus was regarded as a thief
of bimself?. If, however, two slaves persuade each othe.r to run away,
they have not stolen each other®. The reason no do'ubt is that there. is
no contrectation, and theft at your mere suggestion 1s not ope et consilio
tuo. This was certainly the law for Justinian®. Consilium, to make a man
liable, must be more than advice to steal; it requires advice how to do
it . it must be in some way helpful, though not necessarily in the nature
of material help®. But it is not clear that early law took the same view.
Its principles were not so strictly defined, and this very extract suggests
a broader liability. Pomponius says, with Sabinus, (who is known to
have taken a wide view of liability for theft,) that if the runaway took
anything with him the man who advised the flight was liable for. furtum®.
It this is so he ought to be a thief in the simpler case of the fur sui.
There was no doubt a change of view. Again, if T urge a slave to run
away intending that he shall fall into the hands of a third person, this
is furtum in me, for I have helped the thief. Here, too, Pomponius
thinks that if he actually does fall into a thief's hands I am liable,
though I did not intend this”. According to Gaius this was not theft,
but gave rise to an actio in factum presumably for an indemnity®

It must be observed that, in relation to delict, it is impossible to
ignore, absolutely, the human aspect of the slave. Some acts assume
distinct characters according as they are done to a slave or to some
other thing. Thus, killing a slave was not only a delict: it was also
a crime®. The Twelve Tables impose, for breaking a slave’s bone, a
penalty half that in the case of a freeman®. The Lexz Cornelia, which
made it capital to kill a man, included slaves in the term homo®™. The
connexion of the slave with the wrong may be somewhat different.
Thus goods in his custody may be stolen: whether they are or are not
peculiares they are stolen from the master® In the same way if a
third person’s property is stolen from the slave, the master has actio
Jurti, if the slave’s holding imposed on him the duty of custodia, as if
stolen from himself There was, however, one limitation : if the thing
had come into the slave’s custody through his contract, the master’s

1472, 2 47.2.61; C. 6. 1. 15 post, Ch. x11.
8 47. 9, 36. 3. 4In. 4. 1. 11. 5 47. 2. 50.
8 Aul. Gell., Noet. Att. xi. 18; D. 11. 3. 11. 2; 47. 2. 86. 2. 747. 2. 36. pr.

Y G. 3. 202; cp. 47. 2. 50. 4.

0 See Bruns, Foutes, i. 29.

1 Coll. 1, 8. 2; D.48.8.1.2; C. 8.85.3. If the creditor prostituted a pledged slave, she
Was free of the pledge—a rule in the interest of the master, but in which that of the slave is also
c"lllsldered, 13.7.24.8; 1.12. 1. 8,

? Arg.47. 8. 4. 13, 14.

9 G.8.213; In. 4. 3. 11,
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liability on the contract would be only de peculio, and his interesse,
being measured by his liability, would be similarly limited®.

Some wrongs might be committed in relation to slaves, which were
inconceivable in relation to other things. Thus, if my slave, falsely
accused, was acquitted after torture, I had an action for double damages,
apart from the remedy for calumnia®. Two cases require fuller statement.

Abduction of slaves, by force or by solicitation, was punishable by
the Lex Fabia?® apart from the civil remedy. Mere receiving of a
runaway did not suffice : there must be complicity, and of course, there
was no plagiwm if the owner consented?, It is deseribed as consisting
in chaining, hiding, buying or selling, dolo malo, inducing to flight from
their master, or being in any way interested in such transactions®. We
are told on the authority of a rescript of Hadrian, that furtum of a
slave was not necessarily plagtum® Indeed many well known kinds
of theft are such that it is impossible to suppose the heavy penalties
of the lex, or the capital punishment of later law, to have applied to
them?. To take away, and have intercourse with, an ancilla aliena
non meretriz was furtum but not plagium, but, si suppressit, poena. legis
Fabiae coerceturs, Here there was concealment ; in fact, plagium seems
to be such a furtum as amounts to repudiation of the owner’s right®,

It required dolus and thus the act of hiring persons who were in
fact fugitivi was not in itself plagium where they had been letting
themselves out before!®, But though bona fide claim of right was a
defence, the mere allegation of ownership did not suffice, and if this
point was raised it must be decided before the criminal charge was
tried. Death of the abducted slave did not end the charge®.

The lex fixed large money penalties payable to the treasury®

Mommsen thinks that in its first stage the proceeding was an actio
115.1.5. 1. 23.6.9. )
8 C. 9. 20. passim; D. 48. 15. passim. This provision was in the second caput of the lex:
the first dealt with abduction of freemen. Coll. 14. 8. 5. Mommsen thinks, on the authority
of this text and Coll. 14. 2. 1, that the lex did not cover provincials and their slaves. (Strafrecht
780.) The restriction has disappeared in later law. The date of the lex Fabia is uncertain. It
is mentioned by Cicero, Pro Rabirio 3. See Cugq, op. cit. 1. 587.

4 C.9.420. 10, 14; D. 48. 15. 3. pr. .

5 Coll. 14. 23 14. 3. 5; C. 9. 20. 9; D. 48. 15. 6. 2. Mommsen, loc. cit., shews reason (see
Suetonius, Aug. 32) for holding that the words qui in eas res socius fuertt (Coll. 14. 3. 4, 5;
D. 48. 15. 6. 2) refer not to participation, but t, forming part of unlawful orgamsations the
object of which was the commission of these and similar offences.

6 48, 5. 6. pr. ) o

7 e.g.othe g(:t of a depositee who uses the slave, or the commodatarius who uses him in an
ananthorised way, 47. 2. 40, 77.

8 47. 2. 39, 83. 2; 48. 15.3.5; C. 9. 20. 2. o

9 Mommsen (op. cit. 781) defines it as ** Anmassung des Herrenrechts': it is clear that
many thefts would not amount to this. He thinks furtum usus practically the only case which
was not plagium, but the texts he cites shew only that furtum servt and plagium go commonly
together (C. Th. 9.20.1; C. 9. 81. 1). Tt may be doubted whether any evidence can be produced
for furtum nsus as o definite category in the classical law. Monro, De Furtis, App. 1.

10 48, 15. 6. L. o ) )

M 48 15, 3. 1, 5; C. 9. 20. 8. The proceedings were cumulative with furti and servi
corrupti.  C. 9. 20. 2 and see n. 9.

12 P, 1. 6a. 2; Coll. 14. 3. 5; C. 9. 20. 6.
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wlaris, tried before the ordinary civil courts. In the later empire
]i)t,oias become an ordinary criminal proceeding? a iudicium publicum
tried by Praefectys Urbi in Rome, Praefectus Praetorio in Italy,
Praeses in a province? ) o ) o

The punishment is capltam'l,' varying in form according as the criminal
is ingenuus, honestior, kumzlzor., libertinus or servus, the commonest

unishment being apparently ¢n metallum datio’. An enactment in

the Code speaks of a penalty payable to the fisc, at least for dealing
in fugitives®. The extreme penalty is thus reserved for the actual
abductor®, if we can assume that this text was originally written of
the lex Fabia, but this is far from certain. There was much legis-
lation on fugitivi, though it seems to be all based on the lex".

The exact date of the change is not known. It must be as early as
Caracalla, if the Collatio is to be trusted, since he dealt with the
jurisdiction in ways which shew that he is dealing with a dudicium
publicum®. It cannot be much earlier since Ulpian and Paul both
speak of money penalties®. It is noticeable that the same writers are
made in the Collatio to treat it also as a sudicium publicum®, which
would mean that the change was made in their time, and the closing
words of the title, in the Collatio™, which deals with this matter, are,
(the compiler being the authority,) that novellae constitutiones have
made it capital, quamwis et Paulus crucis et metalli huiusmodi reis
wnrogaverit poenam. It is clear that there was legislation with this
effect after Paul, and indeed the Code contains enactments of Diocletian
which seem to lay down the capital and public nature of the proceeding
as a new thing™ It may be that this was an extension of legislation
which had not covered the whole field of the Lex, or that, till the time
of this later legislation, the actio popularis was an admissible alter-
native, and was commonly used. It no doubt had the advantage of
entitling the informer to a certain share of the penalty, though we do
not know how much.

For certain forms of damage to a slave, the Edict provided a special
remedy by an action called dudictum de servo corrupto. It was an
actio in factum, for double damages. The Edict gives it against one
who is shewn servum(am) recepisse persuasisseve quid ei dolo malo quo
eum{am) deteriorem faceret®. The word corruptio is not in the Edict,

1 Joc. cit. 2 C. 9.20.13.
. 30Coll. 14. 2; 14. 3. 1; C. 9. 20. 4. Procuratores Caesaris, though they usurped the
Jurisdiction, had no right to it except when acting as praeses, After decision they carried out
the sentence. Caracalla relaxed the rules. Coll. 14. 3; D. 1. 19. 3. pr.

4 Coll. 14. 2. 2; C. Th. 9. 18. 1; C. 9. 20. 7, 16. 5C.9.20.6.

¢ Mommsen, loc. cit. 7 Post, Ch. x11.

8 Coll. 14. 3. 83; Mommsen, loc. cit. 9 Coll. 14. 8. 5; P. 1. 6a. 2; 5. 6. 14,
10 Coll. 14. 2. 2 14. 3. 2. 11 Coll. 14. 3. 6. 1= G, 9.20. 6, 13.
1311, 8.1, pr.
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and was probably not in the formula'. The title dealing with the
matter gives many instauces of the kind of wrong which was met by it?.
Knowingly receiving a fugitivus was enough, though mere charitable
shelter with innocent intent was not. In general it was no defence that
the man corrupted was thought to be free, (except, of course, in receiving
a fugitivus, in which case this belief would negative the dolus,) for the
necessary dolus is the intention to make him worse, which can be done
to a free man®. The words of the Edict are very comprehensive, but it
1s clear from this list, and the language of some of the texts, that the
harm contemplated is usually moral¢. The facts may often, however,
amount to another delict as well, and as the corruption of the slave is a
distinct wrong, the two actions would be cumulative®, The action is in
duplum even contra fatentem, i.e. for twice the damage to the slave and
loss immediately consequent on the wrong®. Thus if a slave were
incited to flight or taken away, it covered the value of anything he
took with him, but not the loss and liability from subsequent thefts
caused by the habit formed”. So if he was induced to destroy docu-
ments, the loss caused was chargeable, but not that from later similar
acts®. This might lead to severity in some cases, for it was theft in
the adviser as to what the man took with him, and the offender would
thus be liable to pay twice the value for the corruptio, and twice or
four times for the theft®.

The death, alienation or manumission of the slave, or the return
of the property does not extinguish the action®. Like other rights of
action it passes to the heres, though the slave is legated®, but, as it is
penal, it does not lie against the heres?. Though it is Praetorian and
penal, it is perpetual, a characteristic found in some other such actions?,

1 Lenel, Ed. Perp. § 62.

2 11.3. Among them are receiving clandestinely the slave of another, making such a slave do
anything which lessens his value, encouraging one, already badly inclined, to steal, corrupt
others, commit ¢niusia, or ruin his peculium by debauchery or otherwise, leading him into vice,
idleness, neglect of business, prodigality, flight, disobedience, contempt of his master, trickery or
intrigue, inducing him to run to the statue of the Emperor to the shame of his magster, inducing
him to copy, alter or destroy private documents or contract notes. P. 1. 13a. 5; 2. 31. 33;
D. 11.3.1,2, 11. 2, 15; 47. 2. 52. 24; 47. 10. 26,

31.3.5.pr. 1. . $11.8.15; C.6.2. 4.

®11.38.11.2; G. 3.198. Thus to induce a man to run away was furtum ope consilio, in the
adviser, if it was done with the intent that he should fall into the hands of a third person, and
similar cases might arise under the I. Aquilia, 11. 3. 3, 4.

611.8.9.2; h.t.14.5; k. t. 14. 8. 71L1. 3. 11. pr.

811.3.11. 1. Tt covered liability for any wrong or breach of contract he was induced to
commit to third persons.

9 47. 2. 86. 2. As to theft in this case, ante, p. 31. As to the literature on cumulation,
Dernburg, Pandekten, 1. § 135.

10 11. 3. 5. 4—7; k. t. 16. 11 11. 8.8,13. pr.

12 11. 3. 18. pr.  Except as to actual profit.

18 11. 8. 13. pr.  Contrary to the rule expressed in 44. 7. 35. pr. Furti manifests is perpetua,
but it is only a modification of a civil law liability. Our actionis purely Praetorian. %he actro
niuriarum was annua though not contra tus civile (C. 9. 35. 5). Doli though purely indemni-
ficatory was annua (44. 7. 35; C. 2. 20. 8). De rebus effusis was perpetua in duplum (9. 3. 5. 5).
Some were fourfold or twofold for a year and single after: Calumnia, 3. 6. 1; damnum in turba,
47. 8. 4. pr.; wrongs by familia publicani, 39. 4. 1; wrongs on occasion of tncendium, rutna ete.
47.9. 1. pr. De sepulchro violato was apparently perpetua, though praetorian and penal, 47. 12,
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It may be note
non temporarid
if pot unique. 2|
other of the action

N . fter a year.
in s’zl‘rﬁp;l';::’:iz'n i:as Zvailable to the owner, even though he had pledged

lave, and against anyone, even a usufructuary®. In strictr}ess 1t
the s:t aivailable to anyone but the owner, but it was altowed in the
was Y(l)f corruption of a servus hereditarius, and, as an actio utilis, to the
case

fructuary even against the ownert It was not available either to or
Tu

inst the bonae fidet possessor®. ' '
agal’;‘llsl:a wgrds of the Edict® are so wide as to include any kind of wrong

done by persuasion, but we have seen tha:t it was ‘uied, in practice,
mainly in case of moral.damage (often Wlth'm_aterla consequences'),
such as could not otherwise be reached jby existing law. One case is
peculiar: we are told, by Ulpian, that, if you pex.'suaded a man, d‘olo
malo, to a dangerous feat in which he suﬁ'e.r(f,d jbodlly harm, this actlo.n
lay. Paul adds that an actio utihs A.qu‘lha‘ is better”. The‘case 18
clearly not within the lez Aquilia, and it is likely that our action was
applied to such cases, (the Edict beir}g an old one?,) before the subsidiary
actions analogous to the actio Aquilia were fully dereloped.

In general, actual damage had to be shewn: indeed to mo other
hypothesis could double damages be fitted. There was, bowever, a case
in which there seem to have been doubts, hardly justified on logical
grounds, but inspired by considerations of expediency. A tries to
induce B’s slave to steal from him. The slave tells B who, in order
to catch A, tells the slave to do as A suggests. Was there any liability?
Gatlus is clear that there was no furtum, because of the consent, and no
wudictum servi corruptt because the slave was not corrupted. He seems
indeed, though his text is uncertain, to treat the doubt as obsolete.
Justinian treats it as an open question, and, observing that there had
been doubts, decides that both actions shall lie, to prevent a wicked act
from going unpunished®. It is not to be supposed that there was any
intention to do away with the general rule requiring actual deterioration.

One remarkable text attributed to Paul remains for discussion in
connexion with this action®, It provides for a choice in the master, if

d that Ulpian says of our case, haec actio perpetua est,
! a pleonastic way of putting the matter which is unusual
It may be that this betrays a change am_i that, 11k‘e some
s?, to which it is closely analogous, it was originally

111.8.13. pr.; cp. 4. 9. 7. 6; 9. 3.5.5; 88.5.8. 1. .

2 Sce note 13, p. 4. ' 511.3.9. 1, 14. 8. * Ihid. and k. t. 13. 1.

®11. 3. 1. 1. So far the text is clear, but its form is obscure and its reasoning futile.
c

Pernice, Labeo, 2. 1. 439.
51181, 1, 111.8.3.1,4, .
8 It is commented by Alfenus Varus. See Cug, Institutions Juridigues, 2. 478.  Another
text_tells us (48. 5. 6. pr.) that seduction of an ancilla might give rise to actio Aquilia and to
8ervt corrupts,  Cp. In. 4. 1. 8. fin. . .
? G.3.198; C. 6. 2. 20; In. 4. 1. 8. In the Code Justinian treats furtum as admitted, the
doubt being as to servi corrupti. In the Institutes doubt is stated as to furti: none are said to
have allowed gerpi corrupti. 10 11. 3. 14.9.
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the slave tnutilis sit (? fit) ut non expediat eum habere, either to keep
the man with double damages for his deterioration, or to receive his
original value and hand him over (or if the man is absent, his rights of
action). The latter alternative is destroyed if the slave be dead or
freed. The rule is no doubt Tribonian’s’. On the assumption in the
text that the slave is made worthless, the damage is his value, and the
choice is absurd: it is a choice between value and double value. Indeed
there is no case in which surrender and taking his original value would
be as profitable a course as the other®

Even if the slave be regarded purely as a chattel, it does not
follow, according to our modern ideas, that the owner's rights are quite
unlimited, and this may excuse the treatment in this chapter of
the restrictions which were imposed on the dominus.

During the Republic there was no legal limitation to the power of
the dominus: ture gentium his rights were unrestricted®. It must not,
however, be supposed that there was no effective protection. The
number of slaves was relatively small, till late in that era, and the
relation with the master far closer than it afterwards was. Moreover,
the power of the Censor was available to check cruelty to slaves, as
much as other misconduct. Altogether there is no reason to doubt
that slaves were on the whole well treated, during the Republict But
with the enormous increase of wealth and in number of slaves and the
accompanying degeneracy of private life, which characterised the early
empire, the case was changed. Legislation to prevent abuse of domi-
nical power was inevitable, and the steps by which full protection for
the slave was reached are fairly fully recorded?.

As early as A.D. 20 rules were laid down by senatusconsult, as to
trial of criminal slaves; the same procedure being ordered as in the
case of freemen®

By a lex Petronia’, supplemented by senatus consulte, masters
were forbidden to punish their slaves by making them fight with
beasts even when they were plainly guilty, unless the cause had
been approved as sufficient by a magistrate, Rules of a kind similar
to those of our lex were laid down, later, by Divi Fratres: perhaps
only then was the rule applied to slaves whose guilt was manifests,

Claudius provided that if a master, to avoid the expense and trouble
of cure, exposed sick slaves on the island of Aesculapius, the slaves, if

1 Lenel, Palingenesia, ad &. 1. 2 Induria to a slave, post, p. 79.

21.6.1.1; G.1.52; In. 1. 8. 1. The Jewish law was more favourable to slaves: a result
of the “relative’’ nature of Jewish slavery. Winter, Stellung der Sklaven bei der J: uden, 33.

4 See Willems, Droit Public Romain, 288.

5 See Blair, Slavery amongst the Romans, 83 sqq. 6 48.2.12. 3.

748. 8. 11. 1, 2; 12. 4. 15. As old as a.p. 79, since a record of it was found in Pompeii.
There was a Consul, Petronius, in A.p. 6. Karlowa identifies the law with a lez Junia Petronia
of A.p. 19, which provided that on equality of opinion in a causa liberalis, the claimant should
be declared free. 'Rom. Rechtsg. 1. 624. 8 18, 1. 42,
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they recovered, sh?uld be free and Latins. From th.e la'nguage of the
Code and Digest, 1t seems that mere abandopment in s,1ck1.1ess ha(-i, at
least in later usage, the same effect.. Suetomus ad@s that if he killed
such a slave, he was liable caedvs crvmine. But he is not a very exact
writer and may have antedated this legislation®.

Domitian forbade the castration of slaves for commercial purposes,
and seems to have lessened the temptation to infringe the law, by
fixing & low maximum price for spadones®. Later events shew that
this legislation was Ineffective?,

Hadrian appears to have dealt frequently with these matters. He
punished by five years relegatio a woman who cru«?lly treated her slaves
for slight faults. He forbade masters to kill their slaves except after
judgment by a magistrate. He forbade the torture of slavgs,'for
evidence, until there was some case against the accused, and limited
torture under the Sc. Silanianum to those slaves who were near enough
to have heard what was doing. He suppressed private prisons (ergas-
tula) both for slaves and freemen. He forbade the sale of men or
women to lenomes or to lanistae (purveyors for gladiatorial shows),
without cause. He increased the severity of the laws against castra-
tion, by bringing it under the lez Cornelia, with a penalty of publicatio.
It was immaterial whether it was libidinis or promercwt causa: consent
was no defence and the slave might lodge the complaint. It was capital
in the surgeon and the slave who consented. Emasculation by other
means was put on the same level, to prevent what had probably been
a common way of evading the earlier law?,

Antoninus Pius provided that a master who killed his slave was as
liable for homicide as if it had been a third person’s, a rule which seems
to state only existing law except that it defines the penalty more
clearly’. On the occasion of a complaint of ill-treatment reported
to him by the praeses, from the familia of one Iulus Sabinus, he laid
down a general rule for such cases. If a slave complaining of ill-
treatment fled to fanma deorum or the statue of the Emperor for
sanctuary, the complaint must be enquired into, and, if it were true
the slave was to be sold so that he should not return to the old
master’. The ground might be either cruelty or infamis invuria,
which probably means attempt to debauch an ancille. It was to go
before Pr, Urbi, Pr. Praetorio or Praeses, according to locality. The

140.8.2; C.7.6.1.3. Suetonius, Claudius, 25. ,

? Suetonius, Domitian, 7. The penalty was apparently forfeiture of half the offender's
goods. See 48. 8. 6, as to a Sc. on the matfer. Other references, Blair, op. cit. 87.

See post, p. 80, for an edict of the Aediles as to castration. See also post, Ch. xxvI. .
4 P.5. 23, 13; Coll. 3.3.4; D. 1. 6. 2; 48.8. 3. 4, 4. 2, 5; 48. 18. 3, 4; Spartian, Hadrianus,
Seneca, De Ira, 3. 40. Ergastula reappeared. Gothofredus, ad C. Th. 7. 13, 8. .

. °G.1.53. Paul, commenting presumably on this law, says that it must be dolo malo: killing
18 Dot always imputable but modum castigandi et in servorum coercitione placuit temperar.
Coll. 3.9, 1; P.5.23. 6; cp. P. 5.23.13.

& Bonis conditionibus. Not clear whether sale by master or public officers.

18;
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complaint was not to be considered as an accusatio of the master?
a rule which saved the master’s reputation on the one hand, and
on the other prevented the institution from being an exception to the
rules that a slave cannot formally “accuse ” anyone or be heard against
his master>. The rules as to jurisdiction may be due to later legis-
lation by Severuss,

Alexander expressed the tendency of legislation by a reseript¢ which,
in a case in which a master had in anger directed that a slave should be
perpetually bound, provided that the arbiter familiae erciscundae was
to ignore the provision, if the master could be shewn in any way to
have repented.

Diocletian and Maximian issued a rescript, in itself unimportant,
but suggesting that at that time (A.D. 285) immoderate chastisement
was a ground of accusation®. Constantine declared the master not
liable for killing in course of bona fide punishment, but guilty of
homicide if the death was caused by a wantonly cruel mode of
punishment, or the killing was merely wilful®, He also forbade the
exposure of infant slaves”.

The Codex Theodosianus contains several enactments of about the
end of the fourth century, dealing with the right of sanctuary, and with
abuses and misuses which had crept in. They shew that Christian
churches had superseded fana deorum and also the statue of the
Emperor for this purpose and they systematise the procedure.

Leo forbade slaves to be made actors against their will, and Justinian
forbade masters to prevent them from abandoning the stage if they wished
to do so. It is clear from the language of the Institutes that the power
of the master was in Justinian’s time limited to reasonable castigation®.

It is not necessary to give details as to the taxes to which slaves,
as chattels, were subject?.

1G.1.53; In.1.8.2; D.1.6.1,2; Coll. 3. 3.1, 2.

2 Post, p. 85. Except in claims to liberty and the above case of castration, this was the only
case in which a slave had access to the tribunals.

31.12. 1. pr., 1. 8. He also laid down rules against prostitntion of slaves, Jbid. As to these
and sales with proviso against prostitution and as to torture of slaves as witnesses, post,
Chh. 111 in fine, xxvi. Prohibition of sale to go ad bestias, 18. 1. 42.

4 C. 3.36.5. 5 Coll. 3. 4.

C.Th.9.12,1. k. ¢.2; C.9.14. 1. There were also ecclesiastical penalties.

C. Th. 5.9.1. Abrogated and superseded by Justinian, who enacts similar rules, C. 8. 51.
C. Th. 9. 44. 1, modified in C. 1. 25. 1; C. Th. 9. 45. 3, 4; C. 1. 12. 3.

C.1.4.14,383; In. 1. 8. 2,

10 Marquardt, Organisation Financiere, Part 3. The old tributum applied to them as long as it
lasted. A similar tributum was exacted in the Empire from the provinees: there must be
professio of slaves as of other taxable property. Failure to make it involved forfeiture: torture
of slaves might be used to discover the truth. Forfeiture did not cover peculia, and a procurator
or one who had committed offences against his master, was not forfeited, for plain but different
reasons, but the Fisc took his value. The tax was due on those used in any business. The
professio must state nation, age and employment, misdescription involving forfeiture. A minor
was excused, and error might be compensated for by double tax (Caracalla, who also excused non
report of a trade carried on unlawfully by the man insciente domino). Succession duty was
payable on slaves as on other property. There were duties on sales, and on manumissions, and
there were customs dues, imperial and provincial, import and export, full professio being
needed with various exemptions. See 39. 4. passim; 50. 16. 4. 8, 6; 50. 16, 203; C. Th. 11. 3. 2;
13.1.18; 13. 4. 4; C. L. L. 8. 4508.
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CHAPTER IIL

THE SLAVE AS RES (coxr.). SALE OF SLAVES.

As Sale is, in practical life, the most frequent and importar.lt
contract, it is not surprising that it figures largely in the texts in
connexion with slaves, and is the subject, in that relation, of many
special rules. . _ )

Slave-dealing was a recognised industry, carried on, apparently, b‘y
men of poor reputationl. It seems to have been on account.of their
tendency to fraud, which they may have shared with deal.ers in 'cattle
and horses, that the Edict of the Aediles was introduced, with which we
shall shortly deal. As being men, slaves were not included in the term
merces and thus slave-dealers were not mercatores, but venaliciarit, their
stock being called venalicii>. Where slaves were so numerous, th'e
traffic in them must have been a most important industry®. There is
indeed plenty of evidence of this, and of the fact that it was often
carried on on a very large scale’. Wallon® gives a lively account of the
usages of this trade, of the tricks of the dealers, of sale de catasta®, and
of other similar matters, too remotely connected with the law of the
subject for mention here.

Such a business would require large capital, and thus it was
frequently carried on by firms of partners. A text of Paul’, speaking
of the practice of these firms, says that plerumgque ita societatem coeunt
ut quicquid agunt in commune videantur agere. The sense of this is not
altogether clear. Though expressed as an understanding among them-
selves, it seems from Paul’s further language to have been treated as
affecting outsiders®. The contract was to be construed as if they had

191.1.37; k. t. 44. L. ) . L
. 214.4.1.1; 50. 16. 207 (in some literary texts the dealer is called venalicius). The distinction
is not important: the actio tributoria though it applied only to slaves who traded with merx
peculiaris was extended to omnes negotiationes, including slave-dealing. 14. 4. 1. 1. It may b.e
Noted that a legacy of ‘“my slaves”’ would not prima facte include stock-in-trade though it
would slaves let on hire. 32.73.3. In 21.1.65. 2 and some literary texts venalicium occurs
as & collective term.

lair, op. cit. 25, gives an account of the chief centres of the slave-trade.

417.2.60. 1. 5 Wallon, Histoire de V'esclavage, 2. 51 sqq.; Blair, op. cit. 144 59¢.

8 4.e. of slaves exposed for sale on a platform or in & sort of open cage so that they might be
thoroughly examined by intending buyers. L

T2l 1l 44, 1. 8 ne cogeretur emptor cwmn multis litigare, etc.
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all made it, the effect being that the actio ex empto would lie, on the
general principles of joint obligation, only pro parte against each
partner’. It may be that, when introduced, this was of use to the
buyer, for it may have antedated the actio ad exemplum institoriae,
by which alone an ordinary mandator could be made directly liable?,
Apparently the plan did not work very well, for the Aediles provided
that, so far as the Edictal actions were concerned, a claimant might
proceed in solidum against any partner whose share was as great as
that of any other partner

The rules as to periculum ret venditae were the same as in other
cases®. There are, however, some cases of interitus rei which call for
special treatment in connexion with slaves.

(@) Manumission of the slave. If he were a servus alienus, the
manumission was presumably a discharge of the vendor, unless it was in
some way due to him, in which case his actio ex vendito would be met
by exzceptio doli®. If the slave were the property of the vendor, the
vendee could recover his value, and anything he would have acquired
if the slave had been delivered. Thus if he had been sold, cum peculio,
acquisitions and accretions to that fand could be claimed by the buyer.
Julian adds that the vendor would have to give security to hand over
whatever he might acquire from the hereditas of the libertus. Marcellus
remarks that he need not hand over what he would not have acquired
if the slave had not been freed®. As, in that case, there would clearly
have been no hereditas, it has been said? that this correction or limita-
tion by Marcellus of Julian’s too general statement is meant to exclude,
wnter alia, the hereditas. Certainly Julian’s rule would involve the
reckoning of some property twice, since part of the hereditas would
come from the peculium which was already charged. There seems
to be some confusion. The right of succession as patron is independent
of the gift of peculium, and thus if a claim to the hereditas exists at all,
in the vendee, it exists whether the peculium were sold with the man
or not. The vendor has made away with the slave, and is bound to
account for any reversionary right in him. But this reversionary right
would be deductible from the value of the slave, for which he was
responsible. Difficulties would arise when the patron’s share exceeded

121.1.44. 1.

? This action seems to date only from the time of Papinian (17. 1. 10. 5; 19. 1. 13. 25). See
Acc:nas, Précis, § 637. It involved solidary liability, 14. 3. 13. 2.

JBell.ad 1 If he. sued ex empto, the inconvenience, which Paul notes, of divided actions
still continued. Paul gives as the reason of the exceptional rule the babitual sharp practice of
these dealers.

4 Death of slave after the contract was perfect released the vendor apart from culpa, but
the price was due. But if the death resulted from his shewing less care than a bonus pater-
funézlzas would, the vendor was liable. 18.5.5.2. See Moyle, Law of Sale, 107.

It may be that if the buyer did not know that the slave was a third person’s this was
eno(;lgh to give him an exceptio doi.
19.1. 23, 7 Mackintosh, Law of Sale, ad 4. L.
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is not easy to think this excess was claim-
shue of (e SIaVﬁ.ab lITtillian is app}{ying the rule that a vendor must
isitions through what is sold.
hand o7 anl aéct?rlﬁasrlltllzss This g::ould ordinarily create no difficulty, for
b N(l)lX:hortly see, the vendor was bound to warrant the slave not
y delict, and thus there was an obvious remedy”. If, on the
had expressly excluded this warranty, he W(‘ndd be liable,
n of the fact, and intentionally concealed it, on ?cc99nt
the fraud. If he did not know of it, there 'could be no liability,
of + under the Edictal rules which will be considered shortly. .
exed 1Fli ht or Theft of the slave. This is not exactly interitus ret,
bnt(ca)s it %revents delivery, it is analogous thereto. The mere fact of
his ;llnning away would be no breach of .the warranty that he was not
given to doing so; that refers to the time of the contract; t}.ns was
later, and did not shew that he had ever fled before>. But flight or
theft’ of the man may be a breach of the duty of the vepdor to l?e‘ep
him safely. Justinian tells us that, in such events, there' is o hffxblhtgf
in the vendor unless he has undertaken the duty of custodia till delivery?.
This means, apparently, liability for all but damnum Jfatale, and thl‘IS
does not render him liable if the man is seized by force, though he‘ fol“
have to cede his actions, as always when he is not liablet. Justinian

applies this rule to all subjects of sale®.

he v
;ble, but it may be t

as we sh
liable on any
other hand, he
if he had know

It is a general rule of sale that, apart from agreement, 1:;he vendor
must hand over, with the thing sold, all its accessories existing at th'e
time of sale’. In relation to slaves it is only necessary to say that .t;hls
would not include children already born since they are not accessories’.
On the other hand though the peculium was an accessory®, it was said
to be exceptum, and did not pass unless expressly agreed for; if the
man fook res peculiures with him, these could be repovered*’. N

Acquisitions after the sale are on a somewhat different position.
The general rule was that a vendor might not enrich himself through
the man after the sale, whether delivery was due or not*. Hence, from
that day, fructus of all kinds and partus must be given to the buyer“.
Everything acquired by him must go, including rights of action for
theft, vi bonorwm raptorum, damage, and the like, and any actions

! Post, p. 56.

: 2. é ;4 58.2; 21.2.3. But see Windscleid, Lehrbuch, § 389.

® 1In. 3. 23, 3.

: 19. 1. 8L pr.; 18. 1. 35, 4; 47. 2 14. pr; In. 3.23. 8. Accarias, Préeis, § 612. .

S Cp.19. 1. 31 pr. We have seen (p.11) that in earlier law the limits of the du_ty of custodia
where the subject of the transaction was a slave were 10t necessarily the same as in qther cases.
n the general rules as to the lability of the vendor for custodia see Windscheid, op. cit.
§ 389; Lusignani, Custodia, pt. 1. .

o 18- 167, 7 30. 62, 63. 8 T0id.

'1018. 1.29; 21.2.3. 1f the peculinm Qid pass accessories to it passed as of course, 19.1.13.13.

28.5.38.5; V. Fr. 15. np2177
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relative to property which goes with him’. Anything the vendor hag
given him, since the sale, must go too, and legacies and inheritances
which have fallen to him, irrespective of the question on whose account
he was instituted®. If the peculium was sold with him, the buyer is
entitled to all accessions to it On these points the only restrictions
to note are, that, though acquisitions ez operis pass, that which is
acquired ez re venditoris does not, and that an agreement might be
made, where delivery was deferred, that the buyer should have no
right to fructus, etc., accruing in the intervalt. If a sale was con-
ditional, the occurrence of the condition had a retrospective effect in
relation to these profits®.

Neratius tells us that the vendor must make good not only what he
has received, but also what the buyer would have received through the
man if he had been delivered®. As this seems to impose a penalty on
the vendor, it is commonly understood as applying only to the case in
which the vendor has made default in delivery’, and must therefore
account for the buyer's whole interesse, which would naturally cover
what the slave might have acquireds. The limitation is probably
correct, for though the text might be applied to the case of a vendor
who, for instance, prevents the man from accepting a legacy, this
seens to be sufficiently provided for by the general rule against dolus.

A somewhat complex case is discussed by Julian, Marcian and
Marcellus®. A slave, having been sold, was instituted by the buyer,
equally with X.  The buyer died before the slave was delivered. The
vendor made the slave enter, and X also entered. This would vest in
X half the inheritance, including half the vendee’s right to the slave
and his acquisitions. The slave's entry makes the vendor owner of
half the inheritance, and he is still owner of the slave. What is to be
the ultimate adjustment? The solution reached is stated by Marcellus.
As the vendor is bound to hand over all that he would not have acquired
if the slave had been delivered, he must hand over the whole, Julian,
however, after observing that the vendor may not enrich himself through
such a slave, had added that he need only hand over the proportion for
which X was instituted, 7.e. as Marcian says, half the slave and a quarter
of the hereditas, this being what X could claim through the right to
half the slave which he acquired as heir. But this view ignores the

147214, pr; In. 3. 28. 3. 219.1.13. 18

819, 1.13.13. i Ibid.; k. t. 13. 18.

°18.3.4. pr., k. ¢. 6. pr. In two texts (19. 1. 13. 10; V. Fr. 15) we are told that fruits
passed though they were ripe at the time of the contract. This would not cover earnings made
but not paid to the dominus at the time of the sale. They were not attached to the slave as a

crop1s to the land. The right of action being already in the dominus there is no enrichment
after the sale. Paul says the operae belong to the buyer after the sale. This cannot mean
proceeds of earlier operac. P, 2.17. 7.

€19.1.31. 1. 7 Mackintosh, Sale, ad k. 1.

€19.1. 1. 1. 9 28, 5. 38. 5—40.
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hat if the slave had been delivered, his institution would have
fact © a'd and all would have gone to X1 o
been ¥ Jle that he acquires to his dominus (though the acquisitions
The n;, ebe handed over to the buyer) was applied rigidly in cases
h.aVe . ther rule would have seemed simpler. If the buyer receives
hich an(:;'it is agreed that he shall hold him only as conductor till
i 'su aid, the man acquires to his dominus i.n the interval®

the pnci ‘ pnd(;r has to hand over all fructus, he is entitled to deduct

As e Yl(‘ahus he may charge such costs of training as the vendee
expensi& likely to have incurred, and the cost of medical treatment?
go:ililr()lar; cost oyf maintenance he may not charge unless the non-delivery
. r‘ erl‘
* lrf&};'xztczzlsst?iits}éis::g a case of debt from the slave to th.e master®.
The slave has stolen something'from bhej master. If he 1sdn0t yet
delivered and the peculium is mﬁ:luded in .the sale, tht? vendor ;nay
retain the value of the stolen thlng, a.nd, if the peculmm.z hai een
handed over, he may recover it as paid in excess, the peculwml' aving
been ipso facto reduced by that amount. If there was no pecw. z{{n‘;, gz
it did not pass, there would be no debt, for that was essential to all de
between domsnus and slave®. If the theft were after thfs slave was
delivered, then, on general principle, the bu.yer would b.e liable to .con;
dictio furtiva only in so far as he or the peculium had received the thing”.

will
inw
the slave b

Except as to eviction and the Aedilician actions®, the texts 'do not
lay down many principles, as to liability unde:r the contract, wh%ch. are
peculiar to slaves, though there are illustrations of ordma.ry principle.
Thus we know that the vendor must take care of the thing, and the
question is raised whether he is liable if, after'th.e .sale, he orders the
man to do some dangerous work by which he 1s m‘]u.red. Labeo says
that he is, if it is a thing he was not in the habit of doing. P?,ul points
out that the vendor’s previous treatment may have been negligent, and
that the question is, whether the direction was negligent or dolose®.

N ied

! The facts are insufficiently recorded, but the institution can hardly have been accompaniec
3y a gift of liberty. The wilyl may or may not lxnve9b3§n ];naédl(z before the purchase. The

ifficulties are analogous to those in Jones v. Hensler, 19 Ch. D, 612. _

2 18.6.17. It n?a.y be, though the text is not expllc1t,.t)§at' such api:.i%;tesement implied au
understanding that the buyer was to have no right in these interim acquis; .

$ Cp. 19. 1g 13.18. W)é are told that, if the slave die without fault of the vendor, the buyer
may be charged with cost of funeral. .. . .

119.1. 35. 1. In othex? cases he may be expected to set off this with the services he can Stl]%
claim from the man. For though he must hand over fructus, it does not appear that he need
charge himself with the value of services rendered to himself. ]

519, 1. 30. pr. 6 Post, Ch. xx1x. 19. 1. 30'1".11' aress

® The Edict of the Aediles may have contained a provision thaj; on sale of a slave 11.} lFes
Dassed, but not ornamenta. The chief text is 50. 16. 74, compared with 34. 2. 25. 10. Lenel, Pal ntlg(i
2.1177; Ed. Perp. § 293,12 (Fr. Edit.). Bremer (Jurisp. Antehad. 2. 546) thinks the rule connecte
with 2 corresponding rule in Jewish law. The Jews were great slave-dealers. There w.a,s1 58.
somewhat similar rule in sales of cattle, 21. 1. 38. pr. Lenel cites also 34. 2. 23, 24, 25. 95 15.
1.2, 919, 1. 54. pr-.
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Apart from the Edict of the Aediles the vendor was not liable for
defects unless he had warranted or was guilty of dolus'. Several texts
illustrate this dolus. It was dolose to sell, knowing of a serious defect,
of which the buyer was ignorant, e.g. that the man was fur aut nowius®.
The text adds that the buyer can sue at once, though before he could
sue on the stipulatio duplae actual damage must have occurred®. It was
dolose to say recklessly of a man, who was in fact a thief, that he was
worthy of entire confidence®. Liability is, in the text, based on the
view that one who recklessly makes statements which are not true,
is in much the same moral position as one who is silent as to defects
of which he is aware. It would seem simpler to treat it as a binding
dictum?.

Where a vendor sold a mulier knowing that the buyer supposed the
woman a virgo, this was dolus, a rule severer than that of English laws.

One case is somewhat remarkable. Paul tells us that if a woman,
whose partus is sold, is over 50, or is sterile, the vendor is liable ex empto
if the buyer did not know that this was so”. Whether this is sale of
a spes or of a res sperata the agreement is void, but it is not easy to see
why the vendor should be under any liability unless he knew the facts,
which is not stated, and is certainly not a matter of course. It may be
that the price has been paid, and all that is meant is that he can recover
this. For that, a condictio indebits would suffice?, and there is some
contradiction in allowing ez empto when there is no contract. But this
was allowed at least as early as Julian’s time, in some other cases®.
Even if the vendor knew the facts, there was no sale! so that in this
case, too, the contradiction remains. But here the buyer could no
doubt recover any expenses incurred.

It is clear on the evidence of many texts that at least some of the
duties created by the Aediles, and therefore, strictly, enforceable only
by the Aedilician actions, were nevertheless brought within the action
ez empto in the classical law?, The course of ideas seems to have been
that these edicts imposed certain duties and it was the duty of a vendor
to act In good faith. It was not good faith to fail in duties which were

! Or perhaps if the defect was so great that the buyer would not have bought, if he had
known of it. ‘See 19.1.11.3, 5. But these texts may be affected by the rules of the Edict.
Cp. post, p. 45, and k. ¢. 13. pr.

219. L 4. pr. The words fur and noxius are usually understood to mean under some
present liability for delict.” But they may well mean no more than that he is given to such

things. Anything more is not necessary for the rule. In 19. 1. 13, 1, fur certainly means only
given to stealing.” Post, p. 45.

¢ Cf.19. 1. 31.

¢ 19.1.13.3, Tiisnot obvious why there was doubt, unless on the ground that it was mere
putfery not binding on the vendor (21. 1. 19. 3). But this is difficult to reconcile with the strong
word adseverare.

5 Ibid. 619.1.11. 5. Smith v. Hughes, 1.R. 6 Q. B. 597.

719.1.21. . 8 12. 6. 87; k. t. 54; 18. 1. 57. pr.

¥ Pernice, Labeo, 2. 1. 181. 1018, 1. 57. 1.

Meg.19.1.11. 7. See Moyle, Sale, 191, 213.
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potorious; 8
of these du

nd therefore, the action ez empto being. bonae fidei, neglec.t
ties was actionable therein?, ' When this step was taken is
; It is at least as old as Neratius?, aqd may be older, since a
uncertam;l' extension of the Aedilician actions to sales other than
corTespa? t::f lated in the Edict is held by some writers to be as old as
those fonThepone extension does not imply the other: it is likely that
Labeo® ith which we are concerned was the later, that it was a
the on® dw : lopment, and that it was never complete. It probably
gradual ?:0 fg,r as t,o give redhibition in the actio ex empto, wherever
ey 1 edhibitoria would have lain®, It is sometimes held, on logical
the acéio tr;lat in these extended cases, the claim was subject to the short
S ? Jimitation prescribed by the Aediles®. In support of this view
.term Obe noted that the vendor’s liability, ex empto, for defects of which
ﬂ;em;.;'s ignorant, was applied only to defects cf)vered by the Edict®
But there is no direct evidence that? the time-limit was tbe same.
The texts give us many cases of sales Qf slaves 1n which the. Edictal
liabilities are made the basis of the actio ex empto’. Neratmg tells
us that a vendor, even in good faith, is liable ex empto to dehv.er a
slave who is not fugstivus®, which here means fu‘gaw, not one who is at
this moment a runaway from his master. This merely expresses the
fact that this was one of the warranties required 'by.the Aediles. In
another text, of Ulpian, it is said that if one sells, in ignorance, a §lave
who is, in fact, given to stealing or runx}ing away, one is not h.able
ex empto for his stealing propensity, but is for his tendem?y to ﬁlght:
The reason given by the text is that fugitivum habere‘non .lzc.et et quast
evictionis nomine tenetur dominus®. The reason is unintelligible, and is
in fact omitted by the Basilica. There is nothing like eviction. It is
as lawful to have a slave who is in the habit of running away as any
other slave. There is a confusion between a fugaz and an actual run-
away. The reasoning given is probably Tribonian’s: the true explar?atlon
is that the Aediles gave a remedy where a slave sold was fugacious™,
but not, apart from special agreement, where he was addicted to the?ft”.
The actio ex empto may be left with the remark that in such actions
the plaintiff recovered quanty tnterest, and that in the case of slaves this
might be damages of a kind not possible in other cases®.

1 21.1.31.20. For references to the extensive literature hereon, see Windscheid, op. eit.
§ 393, n. 1. 219.1.1%1. 7, 8.

¢ Is, Moyle, op. ¢it. 194. Also at p. 213, as to a text which seems to carry this extension back
0 Labeo.

¢ Moyle, loc. cit. 5 Windscheid, op. cit. § 393, n. 12,

6 21. 1. 1. 10 fia. is explained by &. 1. 9. T Post, p. 63. . ..

©19. 1.11. 77 In the next text he tells us that the vendor must give him fuitis nowiisque
solutus, being bound ex empto, even in the sale of a servus alienus, to give security covering this.
The point is the same: the Aediles required a warranty.

$19.1.13. 1. 10" Bas. 19. 8. 13. 1. 11 Post, p. 55.

22l1.1.1,17. 1, 17. 17, 52. See as to measure of damages, in these cases, post, p. 63.

.23 Thus it would cover costs and damages in a noxal action and the value of what he took

Wwith him and of others he induced to run away, 19. 1. 11. 12, 13. 2.
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In connexion with eviction we shall consider in detail only those
points which are of special importance in relation to slaves. The duty
of a vendor, to give the buyer effective possession, implies a duty to
compensate him, if the title proves defective. Before and after the
development of the consensual contract of sale, it was the custom to
guarantee this by a stipulation for twice the value (stipulatio duplae).
This stipulation was from early times compulsory in all sales of im-
portance, and, in the classical law, it was implied where it had been
omitted’. The eviction contemplated in this liability is deprivation of
the thing by one with a better title. The buyer is bound to give the
vendor notice of the adverse claim, and to take all reasonable steps in
defence of his right. Failure to satisfy these requirements will deprive
him of his claim against the vendor.

In sale of slaves the stipulutio duplae in case of eviction was
expressly required by the Edict of the Aediles®. This did not prevent
its exclusion by agreement: it might be excluded altogethers, or made
for less or more than duplum?, or limited to the acts of the vendor and
those claiming under him® A question of some difficulty arose where
the eviction penalty was wholly or partly excluded. The liability to
compensate, enforced by the actio ex empto, existed apart from the stipu-
lation, e.g. in minor® sales. It is not clear whether it was excluded by
the existence of the stipulatio duplae: but there seems no reason why
they should not be alternatives”. If there was an agreement excluding
the eviction pepalty, or limiting it to eviction by the vendor, and
eviction by a third person took place, there was disagreement whether
anything could be claimed by the action ex empto®. Julian appeared to
think the price must be refunded: the convention by which a man
bound himself to pay, though he got nothing, being inconsistent with a
bonae fidei transaction. But iv is easy to see cases in which a buyer
might take the risk, and Julian answers his own objection by citing the
case of an emptio spei. Accordingly Ulpian decides that the actio ex
empto will not lie, clearly the fairer view. For the risk was reckoned

in the price, and there is no good faith in charging the vendor indirectly
with what has been expressly excluded.

1 On the history of the institution, see Moyle, Sale, 110—115; Mackintosh, Sale, Ed. 2,
App. C; Lenel, Ed. Perp. (French Edition), 2. 288 sqq. ; Girard, Manuel, 553, and articles there
mentioned. As to eviction of a part or of a usafruct in the thing, post, p. 50.

4 21.2.87. 1. No fidetussor needed except by express agreement, 21. 2. 4; . t, 37. As to
apparent contradiction in 19, 1. 11. 9, see Accarias, Précis, § 606.

21. 2. 37, pr. 4 21. 2. 56. pr.

519.1.11. 18, 6 C.8 44.6.

7 Cugq, op. cit. 2. 411, thinks the liability to action ez empto a gradual development. It seems
essential to the conception of the consensual contract of Sa e, 21. 2. 60; cp. 21. 1. 19.2; C. 8. 44.
6, 8. See also 21. 2. 26 and post, p. 47, n. 9.

8 19. 1. 11. 15, 18. In 15 the agreement was to promise, if asked within 30 days, which was
not demanded. Of course the vendor is liable for dolus, if he knew the slave was alienus.
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3 i i in many ways!. Here it

The two acHons differ i nam'}‘l:l;it?f:c;n the sbiypula{ion could be
. h to note a few points. ! ‘
is enolg -hen eviction had actually occurred?, while the‘ actzo.ea:
brought _only i te the interference®. The actio on the stipulation
empto might 'annif)ausually twice the price : that ex empto is for quanti
is for & certzl'n Sl;Il Yinclude partus born of an ancilla, a hereditas left to

1 g;dlso:;ler accessions®. Moreover if the thing alters i.n value,

e e t the time of the eviction is the measure of the interesse,
its o '2 be more or less than the price®. ' ‘
whether | seen that, to give a basis for the action on stipulation, an

we hé‘? n musb h;,ve occurred. This means, in general, that some
setual 6;10 ls(zlbsta.ntiatted a claim to take the slave from the buyer, and
perion ‘na:ome way satisfied the claim so that he 1s deprivgd of what he
r);rg:?nled for®. The usual case is Fhat of adxierse ovynershl‘p, b;‘i;; wh'efre
the subject was a slave, eviction.mlght o'ccur in special ways. ui, ;hz
statuliber were sold without notice of .hlS status, the occurrence o A
condition would be an eviction”. So if the slave sold were one wdom
the vendor was under a fideicommissum to fre.e”. So, if he proved to
have been free at the time of the sale®. It might be su.pposed that a
noxal claim was an eviction, and there is no doubt tbat. it gave .l‘lei.tO
an actio ex empto to recover the minimum sum by Yvhwh the 11ab11}ty
could be discharged®. The text adds that !:he same 18 true of the action
ex stipulatu. This cannot refer to the stzpulatw‘ relative to eviction,
since that was for a certain sum. The stipulation .referred to.1s.t.he
action on the warranty against certain defects, of which noxal lhability
was one, which, as we shall shortly see, a buyer could exact. It seems
therefore that, as the noxal claim did not necessarily lead to eviction,
but involved damages of uncertain amount, it was the pragtme to
proceed ex empto, or under the warranty last mentioned. 'ThIS could
not be done in the case of crime, for the Edict as to nozae did not cover
crimes?, A somewhat similar state of things arose where the property

interest.

! Roby, Rom. Priv. Law, 2. 156 sqq.

2 92]. 2}' 16.1; (1?18. 441.”3. “ 8 Arg. 19. 1. 4. pr., 30. 1, 35. 4 2L % St ined

® 19. 1. 45. If the value had greatly increased, e.g, & slave had been exp%nj;}fe.y nn:; ned,
Paul thought a limit should be imposed, perhaps a tazatio, 19. 1. 43. Julian an . brx;n %le had
discussed the matter: Africanus is credited with the view that the m_a.xnmum.shoul’ e '(1)‘\111_ : the
price, the result being thus brought into line with that of the action of stlpulamﬁn. T :‘s {loes
!&;)t seem to have been law till Justinian laid it down in a text which says there ha

isputes. h.¢. 45. pr., h. t. 44; C.7.47. 1.

. MOer?o;.i?t.P flih A 791.2.389. 4, 51. 1. Fuller treatment post, Clﬁ' X, @

821.°2.26. Post, Chh. X1, xxil. Eax empto, but %erhaps no actio duplae, because the
manumiss s the buyer's own act. .

° 21, ;Tolnfit}lu;mhg.ht‘cgg.l g?l(lief)(.i ;:;a ; C. 8. 44{. 12, 18, 25. If the slave sold had been gmletg 9£
S0me capital offence, his condemnation would not be an eviction, but, whenever ltaoccun'As, tlo
would entitle the buyer, under the Sc. Pisonianum, to a return of the price. 29. 5. 8. pr.
sale of statuliber, post, Ch. x11.

1019.1.11. 19. o

1 Post, p. 98. Cf.19.1. 4. pr., antequam mihi quid abesset.

12 91.1.17. 18, post, p. 99.
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was taken by a pledge creditor, by an actio Serviana. Here, however,
recovery was held to be eviction, The difference is remarkable, since
the creditor’s action does not affect the buyer’s ownership, and indeed
we are told that; if the debtor pays the debt, since the buyer is now
entitled to have the slave again, his action on eviction against his
vendor, (the debtor,) will be met by an exceptio doli>. Thus the difference
of treatment seems to be due to the fact that there is no liability on
the buyer to pay, as there is in noxal cases. No doubt he could do so
if he wished, and recover ex empto, up to the value of the slave.

It was essential to any claim that the buyer had taken proper steps
to defend his title, Thus the right was lost if he had colluded with the
claimant®. Moreover if the condemnatio was due to sniuria tudicis there
was no claim against the vendor® On the other hand, if there was no
doubt about the justice of the claim, it does not appear to have been
necessary to incur costs, in fighting the matter through: the buyer
would not lose his right by admitting the plaintiff’s claim® Failure
to recover the man from one who had taken him was equivalent to
deprival®. If, however, he paid for the man, not under pressure of
litigation, but buying him from the real owner, he has not been
evicted and is thrown back on his remedy ex empto”. So also, if after
the sale he acquires an independent title to the slave, there has
technically been no eviction, and the only remedy is ex empto®.

It has been pointed out that these requirements lead to odd results®,
To claim, as a slave, a man you know to be free, is an tniuria, but if it
be done to preserve an eviction claim this is a defence®. And while a
promise to give a man who is in fact free is null®, a promise to com-
pensate for eviction on sale of one is good. The reason seems to be
that the rule of nullity, being wuris civilis, was not extended to collateral
transactions connected with valid contracts. The sale being valid, the
validity of the dependent obligation necessarily followed®, If while

121, 2. 85,

2 Ibed. _The right of action is not destroyed: semel commissa stipulatio resolvi non potest.

3 Vat. Fr. 8. Or neglected the defence (21. 2. 27) or failed to notify the vendor or his
successors of the claim (21. 2. 51. 1, 53. 1) a reasonable time before the condemnation (21. 1. 29. 2).
This text shews that the stipulation contained a proviso for notice. But as this is inconsistent
with the rule that not to give notice was dolus and thus barred the claim (29. 2. 53. 1) it may be
that the proviso was inserted in that particular case. For detail as to notice, Moyle, Sale, 117 sqq.
Lenel thinks the Edict expressly required notice (Ed. Perp. § 296, Fr. Edit.). It applied equally
in ex empto, C. 8. 44. 8, 20, 29,

4 Vat. Fr. 8, 10; 21. 2. 51. pr., ete.

5 19.1.11. 12. See however 47. 10. 12. Conversely the fact of his retaining the slave did
not bar his claim if he paid damages in lien of delivery 21. 2. 16. 1; £. t. 21. 2.

6 21. 2.16. 1. 721.2.29. pr.

819.1.18.15; 21. 1. 41. 1. If the vendor himself acquire the title and sue on it, he can
presumably be met by an exceptio doli, or the buyer can let judgment go and sue for duplum
21. 2, 17.

9 Accarias, Précis, § 607 bis. 10 47, 10. 12.

11 In. 3. 19. 2. 12 Ante, p. 47, 0. 9.

13 Different reason, Accarias, loc. cit.
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; i is pending, the slave runs away through
the claim hagalplftb:hci)n%iﬁiel(;,pbut Ulgpian quotes Julian to the effect
his oulpe, *° vtn‘ t claim on eviction, for he lost the slave through his
that be ?:‘nn%&’}z:n he gets the fugitive back he can proceed, for it is
o :fxlxle ‘that he has lost the value of the slave fchr:oug%x defe<.:t of title.
nov t from agreement the liability for eviction 1s subject to no
: ‘Ap?’rtimez. There are, however, certain circumstances which end it.
hml(ta;’ After the buyer has usucapted thg slave thenl?l can be no furt}ziear
liability for eviction so far as outstanding ownership 1s cgncerrée ;

d if he has failed so to acquire the slave, whfan he could have done
o it is his own fault, and he has no claim against the vendor*. But,
ZZ’ we have seen, this was no protection against liability fo‘r eviction on
other grounds, nor could it occur where .bhfa slave was furtz_vus. ollow

(b)) Death of the slave before eviction. Here Ulpian, f)lown})lg
Julian, says that, as the loss is not due to.the defect of title, '}ol e
liability on the stipulatio duplae does not arise®. In fact Fhere as
been no eviction, and as no loss resulted from the defect of title, thfare
could be no actio ex empto either. This appears from thg conclud‘mg
words of the text, which give actio doli if the vendor was in ba,d' faith,
implying that there was no other action® T.here is darpage in the
sense in which this action requires it. The actio ex empto 1s to put t}{e
buyer so far as possible where he would be if the vendor had kept his
contract. The actio doli puts him where he would be if the dolose act
had not occurred: i.e., he can recover the price. If the deat}} occurs
after litis contestatio in an action against the buyer, the_ action will
proceed, and if the judgment is against the buyer, he will have the
eviction claim?’.

(¢) Manumission after the sale by the buyfer. . He cannot now
claim on the stipulation, since he has abandoned his ngh.t to the slave,
and so did not lose him by the eviction. So far the law is clear®. And
the same result follows if the slave became free by any act of the buyer’s,
whether it was intended to have that effect or not®. There was dis-
agreement as to whether the actio ex empto was still available. Pf).ul
quotes Ulpian’s view that it was lost, but himself adopts that of Julian,
e T o g e B o o e e o the man and fiven him of darmages
ingtead, 21. 2. 21. 3, . .
time, Sy e 2 1 e s undertaken to Do e e e tiabiity Tor eviction ariscs
however long it is before the condition is satisfied, 21. 2. 56; 21. 2. 39. 4.

$ 91,2, 54. pr. 191.2.56. 3.

° 21.2.21; C. 8. 44, 26. 64.83.1.1.
76.1. 161. ’pg. sIf‘i‘:he claim were one of liberty, Justinian allowed the buyer to call on the

vendor to shew that the dead man was & slave: if he did not the eviction claim arose, C. 7. 17.
2. 3.

§19.1.43; 21. 2. 25; 21. 1. 47. pr-. o
° e.g. where the sa:ié was with%\ condition against prostitation (post, p. 70) and the buyer
Prostitated her, 21. 2. 34. We have seen that eviction did not always turn on defect of title.
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te. that it was still available’. It may be that, as Paul elsewhere
says, the remedy is still extant, but only so far as to enable the buyer
to recover his interesse in the man as a libertus®. This he has in no
way abandoned. It is hardly necessary to say that sale of the man
does not destroy the right. If the original buyer is evicted after be
has sold, he is liable for non-delivery, which is enough to entitle him?.
On the other hand, abandonment of the man (pro derelicto habere) is
abandonment of the right+.

We have now to consider cases in which the eviction is not depriva-
tion of ownership. If ail that was sold was a right less than ownership,
and this was evicted, the foregoing rules apply®. More detail is necessary
where what is evicted is not the buyer’s whole right. Several cases
must be considered.

(i) Where a pledge creditor claims the slave, by actio Serviava (or
presumably, by actio quasi Serviana). Here, as we have already seen,
there was an eviction, and the action on the stipulation was available®.

(1) Where an outstanding usufruct is claimed from the buyer.
Here, too, the texts make it clear that it was an ordinary case of
eviction, giving the actio ex stipulatione duplae, with the ordinary
requirement of notice”. Here, as in many parts of the law, usufruct
and pledge are placed on the same level. The conditions are indeed
much the same: though the deprival may not be permanent, there
1s for the time being a breach of the duty, habere fruv licere praestare,
out of which these rules as to eviction grew. The case of outstanding
Usus is not discussed : on principle the decision shouid be the same®.
It must be added that the amount recovered would be arrived at by
considering what proportion of the total value would be represented by
the usufruct, and doubling that proportion of the price®.

(iif) Where, of several slaves sold, one is evicted. No difficulty
arises: each is regarded as the subject of a separate stipulation®. We
do not hear how the price is fixed if they had been sold at a lump
price'.

(iv) Where an undivided part is evicted. It seems clear on the
texts that where a divided part of a piece of land sold was evicted the
actio ex stipulatione duplae lay®.  This rule looks rational, but it is not

119.1. 43, 2 21. 2. 26, read ex empto. 8 21. 2. 33.

121, 2. 76. 5 21. 2. 10; &. ¢. 46. 2. 6 21. 2. 34. 2, 35. Ante, p. 48.

7 21.2. 43,46, 49, 62. 2. So where the existence of a usufruct was stated but the name of
fructuar.y was wrongly given, 21. 2. 39. 5.

8 Itisa breacl{ of the duty habere licere praestare. Accarias, Précis, § 608, thinks eviction of
usufruct dld'not give rise to the action on stipulation as of course but only if specially agreed for.

9 21.2.15.1. Mode of estimation 85. 2. 68; Roby, de usufructu, 188 3q%. If after this eviction

uld

there was an eviction of the ownership, the amount already recovered would be deducted, 21. 2, 48.
10 91, 2. 82. pr., 72.

1 11 As to this, cp. p. 67.
2 The amount recoverable would be double the part of the total price which the part represented,
by division if sold at per ¢

wugerum, quality being taken into account in other cases, 21.2. 1, 13, 53.
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a necessary result of principle, and it may be a late deYelopnxent. All the
sexts which explicitly lay it down are from Paul,'Ulplan, and Papiniant,
It is possible on the language of a text from Callistratus that there may
still have been doubts® o .

In the case of an undivided part, there is difficulty. Ulpla.r_l appears
to put all and either kind of part on the same levels. Paplmfm gives
the actio duplae on eviction of an undivided part*. Pompom‘us". says
what comes to the same thing. A buys a slave. X brings tudicium
communi dividundo, and the slave, proving common, is adjudicated to
him. Pomponius gives A the actio duplae. It is clear that he has lost
only a half; for he must have received an equivalent for th.e other hal.f.
Julian says that a liability for eviction arises, but it is possible that thfs
refers only to actio ex empto®, though in other parts of the text he is
speaking of the actio duplae. On the other hand Paul expressly says
that as eviction of an undivided part is not eviction of the man, it is
necessary to provide expressly for eviction of the part”. It may be
noticed that in all the mancipations of slaves by way of sale, of which
a record has come down to us? the stipulation says partemve. It is
clear that the case differs from that of a divided part in that there is no
necessary loss of actual possession, and it is possible to harmonise the
texts, by assuming that in all the cases in which actio duplae is here
mentioned, the clause partemve was inserted. This may be regarded as
partly borne out by the fact, otherwise surprising, that we have much
earlier authority than in the other case: 7.e. Pomponius, and perhaps
Julian. But it must be admitted that nothing in the form of the texts
suggests this. On the whole it seems more likely that the jurists were
not agreed, and that their disagreement has been allowed to survive
into the Digest.

(v) Accessories, fruits and partus. The rule seems to be that so far
as they are expressly mentioned the ordinary liability arises. But, if they
are not mentioned, there is no liability. Thus where a slave was sold
cum peculio, and a vicarius was evicted, the buyer had no claim, since if he
did not belong to the man he was not covered by the words cum peculio®.
As to acquisitions and partus of the slave coming into e?(istence apud
emptorem, it is clear that the stipulatio can give no right if the slave is
evicted, for no more than duplum pretium can be recovered by it in any
case. But the question may arise where, for instance, the slave is dead

r., 64. 3. Materials of a house in existence form an apparent excepfl:ion.: we are told that as
It)hey are not sold eviction of them is not partis evictio (21. 2. 36). This view of the house and
the materials as distinet led to difficulty in other matters (In. 2.1.29 sq.). We are told elsewhere
that ex empto is available (41. 3. 23. 1). This implies that they are sold and puts them on a
level with those accessories that pass with a house (19. 1. 13, 31.'15)..

191,921,183, 14, 15, 53. pr., 64. H. ¢. 45 is from Alfenus, epitomised and noted by Paul.
291.2,72. 3921.2. 1. 4 21. 1. 64. pr.

591.2.34. 1. 6 21. 2. 39. 2. 721, 2. 56. 2.

8 Bruns, Fontes, i. 288 sqq.; Girard, Textes, 806 sqq. 9921, 2. 5.
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or has been freed before the question of title crops up. It is clear, on
Julian’s authority, that eviction of later acquisitions gave a right of
action ez empto, because the vendor was bound praestare what could be
acquired through the slave. Julian applies this to partus and such
things as hereditas’. No doubt it is equally true of earnings, for the
vendor is bound to hand over all he has received?; and one whose
delivery has been vitiated by eviction is as if he had not delivered
at all>. He holds this view though Ulpian quotes him as not holding
that the partus and fructus were sold® We have seen, however, that
for some purposes at least he puts them on the same level as if they
were sold : for him and Papinian they are acquired by the same titulus
both for usucapion and in relation to the rule in legacy as to duae
lucrativae causae®”. But it does not appear that either he or any other
Jurist allowed the actio duplae for partus and fructus; though it seems
that some had taken the not very hopeful line that as eviction of wusus-
Jfructus gave the right, eviction of fructus ought to do so as well. Bus
Julian observes that the word fructus here denotes not a right but a
physical thing®.

The law as to liability of the vendor for defects in the thing sold
was completely remodelled by the Edict of the Aediles. The compre-
hensive enactments stated in the Digest were undoubtedly a gradual
development. In its earliest known form the rule of the Edict was a
much simpler matter. It was a direction that on sales of slaves an
inscription should be affixed setting forth any morbus or witium of
the slave, and announcing the fact, if the slave was fugitivus or erro
or noza mnon solutus, allowing redhibition or actio quanto minoris
according to circumstances’. It applied apparently only to sales in
open market. As recorded by Ulpian, perhaps from Labeo®, the Edict
is not limited in application to sales in open market, and the require-
ment of inscription is replaced by one of declaration. Moreover it
enumerates certain other kinds of defect and it makes the vendor
equally liable for any express warranty whether it refers to one of

121, 2. 8. 2 Ante, pp. 41 sqq. 8 g

R L T 1. %515, Aute, p. o4, 1918
) - 2.42,43. In discussing eviction we have said nothing of its ¢ xi i Y
tn duplum against the auctor, the actio auctoritatis of commentfﬁors. Tl(:(ix 1(‘!3‘[‘1?:){;:);?2;2:!‘?:3?
the use of the stipulation spread from traditio to mancipatio (Varro, de Re Rust. 2. 10 5) Aé
Lenel shews (Ed. Perp. § 290), the actio auctoritatis survived into classical law, and several of
phe texts were 91‘1gms.11y written of it. But it seems to belong to an earlier str;te of the law:
in all the classical mancipations by way of sale, of which we have a record, the stipulatio:i

was relied on. For the same reason we have said nothing of the satisdatio secund: Pt
Bechmann, Kauf, 1. 123, 875 sqg. The rules of eviction were applied to tmnsﬁcﬁ'gn’:ﬁ%gﬁé
?8 saée, ‘f‘ig.og;)vu;g n sﬁluttumt(t. 8.44. 42; satisfaction of legatum generis (21. 2. 58); permutatio
. 8. 44. 29) etc. ut not to mere donatio, apart from ;
7 Aul. Gell,, Noct. Att. 4. 2. P sgreement (C. 8. 44. 2).

821. 1. 1.1 is Ediet:
Kauf?i. 3971' 1. As to the development of this Edict: Karlowa, R.R.G. 2. 1290 sqq. Bechmann,
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the speciﬁed defects or not. ‘It .contai.ns rules as to the cond'it;ions
ander which and the time within which t}.xe ac:mons.are. available,
and it ends with the statement.that an action lies, st quis adversus
ea sciens dolo malo vendidisse dicetur’.

We are told that the vendor might be required to give a formal

romise relative to all these matters, and that, if he refused, the actio

redhibitoria could be brought against him within two months and the
actio quanto minorts within six?2  As, without the promise the actions
were already available for longer terms, if any defect appeared, this
is of no great value. It is possible that this may have been the original
rule, and that when the other came into existence this was little
more than a survival®. The promise gave a strictum tudictum, but
there is no evidence that action under it differed in any other way
from the action on the implied warranty. Probably it was subject to
the same limit as to time*.

The warranty could of course be expressly excluded, in part or
completely®, and Aulus Qellius tells us® that in sales in market overt
it was customary for owners, who would not warrant, to sell the slave
pileatus, 1.. with a cap on his head, a recognised sign that no warranty
was given. Moreover the liability might always be avoided by pact,
either in continenti or after”. We are told that there was no redhibition
in simplariae venditiones®. This epithet is obscure: the Syro-Roman
Law-book seems to shew that it refers not to trifling sales but to cases
in which the buyer takes the slave, for good or ill, irrespective of
his quality. Thus the text refers to these pacts, and means that
agreements were usual under which the buyer could not redhibit though
he could bring quanto minoris®. Of course he could expressly renounce
both rights. These preliminary remarks may be concluded by the
observations that no liability existed for defects which had no existence
at the time of sale, whether they had ceased to exist™, or had not yet
come into existencel, that it did not arise where the defect was one
which was so obvious that the buyer ought to have seen it®, or where
in fact the buyer was aware of it and that the actions did not arise

1 The point of this may be that if there was dolus the damages were not limited as they may
}.gavg been in the other case, but all damage was recoverable. But even this adds nothing to the
liability under the actio ex empto. Pothier, ad 21. 1.1. 1; C. 4.58. 1, But the limitation is
doubtful, Post, p. 63. Karlowa (loc. cit.) thinks it refers to fraud on the Edict, post, p. 59.

221.1.928. ¢.e. to compel him to promise and thus be liable ex stipulatu.

8 It survived into the Digest, 19. 1. 11. 4; 21. 1. 28; C. 4. 49. 14. Some texts cited to shew
this shew merely that such stipulations were made—a different matter, 21. 2. 31, 32. Some
tefer to the stipulation on evietion, 21. 1. 81. 20. Bechmann, op. cit. 1. 404, thinks it is the
compilers who supersede this system.

4 See however Accarias, op. cit. § 609 bis; Bechmann, op. cit. 1. 407.

521.1.14. 9; 2. 14. 31. He must conceal nothing. 6 Noct. Att. 7. 4.
72.14.31; 21. 1. 14. 9. 8 91. 1. 48. 8,

? Bruns at pp. 207, 8 of his edition of the Syro-Roman Law-book.

1091, 1. 16, 17. 17. 1121, 1, 54; C. 4. 58. 3. 12 21.1.1. 65 k. ¢t. 14. 10.

bi 18 Ibid.; h. ¢t. 48. 4. The texts are not agreed as to whether even an express warranty was
inding if the buyer knew the facts, 16. 1. 43. 1; 44. 4. 4. See Moyle, Sale, 197.
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where the defect was not such as to affect the value of the slavel. Qun
the other hand it was immaterial that the vendor had no knowledge of
the defect?, and thus the redhibitory actions do not necessarily exclude
ex empto®.

We bave now to consider the defects and other matters non- or mis-
statement of which rendered the vendor liable to the Aedilician actions.

L Morbus or Vitium in the slave. It is not necessary to go through
the long list of diseases mentioned in the Digest, under this head: it
will be enough to state the general principles and to discuss one or two
disputed points. At first sight it might seem that morbus meant a case
for the doctor, and vitium some permanent defect or deformity. But
the actual nature of the distinction was unknown to the classical
lawyers themselves. Aulus Gellius* remarks that it was an old matter
of dispute, and that Caelius Sabinus (who wrote on these Edicts)
reported Labeo as holding that witium was a wider term, including
morbus, and that morbus meant any habitus corporis contra naturam,
by which its efficiency was lessened, either affecting the whole body
(e.g. fever), or a part (e.g. blindness or lameness). Later on he quotes
similar language from Masurius Sabinus®. The remark which Gellius
describes Caelius as quoting from Labeo is credited by Ulpian to Sabinus
himself®. It seems, however, that Labeo must have been using the
word vittum in a very general sense, not confined to the cases covered
by the Edict, for the illustrations given of witia, which are not morbi,
are those which appear not to have been contemplated by the Edict’.
Aulus Gellius® gives another attempt to distinguish the meanings of
the words. Some of the Veteres held, he says, that morbus was a dis-
order that came and went, while vittum was a permanent defect. This
is a close approximation to what is suggested above as the most obvious
meaning of the words, but Gellius notes that it would upset Labeo’s
view that blindness was a morbus. Ulpian remarks that it is useless to
look for a distinction: the Aediles use the words side by side, and only
in order to be perfectly comprehensive’. The texts do not usually
distinguish : they say that a defect does or does not prevent a man
from being sanus™.

The ill must be such as to affect efficiency™, and it must be serious,
more than a trifling wound or a cold or toothache or a boil. On the
191.1.1. 8, 4. 6,6.1,10. 2, 10. 5, 12. 1, efe. 291.1.1.2.

3911, 19. 2. ¢ Noct. Att. 4. 2, 2.
S1d.4.2.15. 6911, 1. 7.

21.1.1.9t04.1; k. t. 10. 5. Cf. Aul. Gell. op. cit. 4. 2. 5.

8 Joc. cit. 9921.1.1. 7.

10 The expression morbus sonticus from the XII Tables is considered in two texts and its
meaning discussed (see 21. 1. 65. 1; see also 42. 1. 60; 50. 16. 113). But as Ulpian and
Pomponius say, the matter is one of procedure: it does not concern the Edict in which the word
sonticus does not occur, 21, 1. 4. 5.

1 21, 1. 10. pr. 1221, 1.1.8; k. t. 4. 6.
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hand it need not be permanent?, Thus fevers afxd agues, gout or
other are enough? A mere difficulty or hesitation in speech was not
epllfiis'{)itory defect, though incapacity to speak intelligibly wast. It
f“qe] 'lr on these texts that the limits had been matter of dispute.
lsshgr(::ightedness was another subject of dispute. A man who cannot
far is as sound, says Sabinus, as one who cannot run fast®. 'Bqt
- had held that it was always a redhibitory defect; others only if it
f::sliaused by disease’. Ulpian says that myops and luscitiosus might
be redhibited’. No doubt it is a question of degree®. The defect'rr.xust
be physical®: mental and moral fa.u-lt.s were no"s enough. Thus i"anatlcxs.m,
even amounting to permanent religious mania, and idle or lymg. habits
were not enough®. This no doubt indicates the fact that the Edict only
embodies the usual practice and that the word co-mmonly employe(.l,
i.e. sanus, referred, in ordinary speech, only to bodily defects“.‘ It is
due to this limitation that erro and fugitivus are specially ment%or'xed 12,
On the other hand, madness caused by bodily disease was redhlblt.ory,
as shewing a bodily vittum® It should be added that some things
might be vitia in a man which would not be in stock, and that d_efects
not covered by the Edict might nevertheless give actio ex empto if the
vendor knew, and was silent as to them™.

II. Fugitivus and Erro. The vendor must declare if the slave has
either of these defects. Fugitivus here means one who has run away
at least once from his master®. What is involved in “running away”
will be considered when we are discussing fugetiv in detail’”: here we
must note that the case is not one of an actual present fugitive, but of
one who has shewn that he is fugaz—inclined to run away. An erro is
one who is given to wandering about without cause and loitering on
errands®, The practice has a certain similarity to flight, and Labeo
defines them as greater and less degrees of the same offence®. So,

121.1.6. 221.1L 1 7; k.t B3,

8 Aul. Gell. op. ¢it. 4.2.2; D.21.1.10. 5. i}

421.1. 9. 5 Aul. Gell. 0#201”’14.1% :}304

6 Aul. Gell. loc. cit. 11. .1.10. 3, 4. . :

8 Labeo held sterility in a woman always a redhibitory defect. But the view of Trebatius
(quoted by Ulpian from Caelius Sabinus) prevailed: it was redhibitory only if resulting from
disease (Aul. Gell. 4. 2. 9, 10; 21. 1.14.3). Servius held lack of a tooth I‘.ed.lllb}tOl‘}f, but this was
rejected, the reason being presumably that it is immaterial, though this is disguised under the
odd proposition, that, if this were a defect, all babies and old men would be unsound. Labeo
and Paul are responsible for this (Aul. Gell. 4. 2. 12; 21. 1. 11). To b‘e & castratus or a spado was
a vittum (21. 1. 6. 2, 7, 38, 7) though it might increase his value (9. _2 2, 7. 28). See ante, p. 8.

 Habitus corpois. 1093, 1.1, 9—10; A.t.65. pr. . .

1 Pomponius suggests that an utterly useless imbecile might be redhibited. Ulpian rejects
thlsl,2 21.1.4.8. Cf. h.t.43.6. Post,p. 59.

21.1.4.3. .

8 21,1, 11* Si 4.1,4.4. In Aul. Gell. (4. 2. 15) Masurius Sabinus appears as holding that a
Suriosus is morbosus: it is presumably this last form of insanity he has in mind. .

14 91.1.38.7; k. t.4. pr. As to eunuch and castratus, Karlows, R.R.G. 2. 1301.

15921 1. 1.
18 21, 1. 17, passim; h. t. 48. 4, 54, 58. pr.; C.Th.3.4.1(C.4.58.5); C.4.58.3; C.4.49.14.
1 Post, Ch. x11. 18 91. 1, 17. 14. 19 Ipid.
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Arrius Menander, speaking of military discipline, says that to be an
erro is a levius delictum, while to be a fugitivus is a gravius’. But
there is something misleading in this: the attitude of mind is different.

III. Noza non solutus®. The vendor must declare if the slave is
subject to any present liability for delict, 7.e. not any delict that the
man has ever committed, but only those as to which the liability is
still outstanding’. As we have seen, the word noza refers to private
delicts sounding in damages, not to criminal offences?.

IV. Quod dictum promissumve cum veniret fuisset®. The vendor is
bound, by liability to the Edictal actions, to make good any representa-
tions made at the time of sale. The position of this rule in the Edict
suggests that it is a somewhat later development; but it must be as
old as Labeo”. The difference between dictum and promisswm is that
the former is a purely unilateral declaration, while the latter is, or may
be, an actionable contract, giving an actio ex stipulatu as well as the
Edictal actions. The dictum need not be made at the moment of the
sale: it will bind though it was made some days before, if it was
substantially one transaction®. The preceding text seems to contem-
plate its being made after the sale.

Mere general words of commendation or “puffery” do not constitute
binding dicta : it is therefore necessary to decide on the facts whether
1t really is a definite statement, intended to be binding®. Where it is
binding it is to be construed reasonably and secundum quid. To say
that a man is constans and gravis does not mean that he has the con-
stantia et grawvitas of a philosopher. The dictum might be the denial
of bad qualities, or the affirmation of good™. It might cover any sort
of quality, and was obviously most useful in relation to mental and
moral qualities’®. Many dicta are mentioned in the title, besides those
already instanced. In one text we have the curious warranty that he
was not a body-snatcher, due no doubt to temporary and local condi-
tions*. In some of the recorded cases of actual sales, we find a warranty

1 49, 16. 4. 14.

? We are told by Ulpian that the crime of concealing fugitivi covers that of concealing
errones (11. 4. 1. 5). But this is more intelligible: the attitude of mind of the offender is the
same.

521.1.1. 1. 4921.1.17.17.

5 Ante, p. 475 21. 1. 17. 18. While the Edict says only moxa, express agreements usually
said furtis noxisque. See the mancipations recorded in Bruns and Girard, loce. citt. There is
indeed some evidence for it in the Edict, 21. 1. 46. Post, p. 9.

6921.1.1. 1. 721. 1. 18. pr. 8 21.1.19. 2.

9 21.1.19. pr., 8. If intended to deceive they might give a. doli.

10 21. 1. 18. pr., where there are other illustrations. So also cocus does not mean a first
class cook (k. I. 1). The statement that he has a peculium is satisfied however small the
peculium may be (k. 1. 2). An artifex is & trained man, not necessarily highly skilled (21. 1. 19, 4).

1 91. 1. 17. 20. . 12 21. 1. 4. 4.

13 Taborious, active, watchful, careful, saving, not a gambler, had never fled to the statue of
{lse lElg%)eior, not a fur, which means that he had never stolen even from his master, 21. 1. 18. pr.,

.1,31. 1, 52
1421, 2. 381. Cp. Nov. Valent. xxiii.

cf. 11 Other defects 57

that theslave is not epileptic?, though tl{ere is an independent warranty

oainst disease. We know that the ancients hff,rdly regarded th}s as a
;:dily disorder. We see from these notes that it was usual to .stlpula_te
even as to the defects covered by the. Edictf. In .the sale of a gl'rl of six,
in A.D. 139, it is stipulated that she is furtis nozisque soluta, which looks
ag if it was “common form?®.” o o

V. 8i quod mancipium capitalem fraudem adn?zsemt‘. Thls is one
of a group which appear almost as an afterthought in the Edict. T}.ley
are probably a later addition, but they too must be as old as the.Emplre,
since, as Ulpian tells us, fraus in the general sense of offence is an ol‘d
use®. There is little comment on this rule. Ulpian tells us that it
involves dolus and wickedness and that, therefore, Pomponius says that
the rule could not apply to furiost and impuberes®. It may be re-
membered that, under the Sc. Pisonianum, the price could be recovered
on conviction”. The two remedies overlap, but while the remedy
under the Senatusconsult was perpetual, that under the Edict was
temporary. On the other hand the latter gave the better redress
while it existed®.

VI. 8¢ mortis consciscendae causa quid fecerit. Ulpian gives some
obvious illustrations, and suggests as the reason of the rule, the view
that the man is a bad slave, who is likely to try on other men’s lives
what he has attempted on his own®, It seems hardly necessary to go
so far to find a reason for not wanting to give money for a slave who
was likely to kill himself,

VII. One who had been sent into the arena to fight with beasts™.
This does not seem to have been commented. The silence may mean
only that the comment has been cut out, for masters had been long
since forbidden to send their slaves into the arena, and condemnation
ad bestias was obsolete.

VIII.  One sold as a novicius who was in fact a veterator™. This case
has already been considered™: here it is enough to say that the fact
gave the Aedilician actions, and that this was in all probability laid
down in a separate part of the Edict®.

6

! caducum, Bruns, Fontes, i. 288 ; *“lepd véaos” 1h. 326.
2 See also 21. 2. 31, 32.
% Bruns, op. cit. 289. @irard, Textes, 807. But it is omitted in some sales of older persons.

Giraxd, op. est. 808, 809.

491.1.1.1. 5 21, 1. 23. 2. Cicero, Pro Rab. 9. 26.

6 21.1.23. 2. 729.5.8. pr.

8 It may have covered old offences which have been e.g. pardoned, since these equally affect
thegreﬂlliability of the slave, which is clearly the point in this warranty.

.1.1.1,23, 3,

10 Paul observes that attempted suicide on account of misconduct is within this rule, but not
from bodily anguish, 21. 1. 43. 4.

4oy 1, 1. 1. 12 Ante, p. 37; Post, Ch. xi1.

1391,1, 37. 14 Ante, p. 9.

15 Lenel, Ed. Perp. § 293.
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We pass now to a group of cases of which it cannot be said with
certainty that they were mentioned in the Edict, or even that they gave
the Edictal actions. It is said that it is aequissimum to declare the
facts, and in reference to one of them the Edict is mentioned®: it is
commonly assumed that they were on the same footing as the others.
They are:

IX. One who under existing law cannot be manumitted®.

X. One who has either been sold previously, on the terms that
he is to be kept in chains, or has been condemned to wincula by some
competent authority?,

XI. One who has been sold ut ezporteturs.

All these are facts which shew that the slave is undesirable, but
they do not exhaust the list of bad qualities, and the principle of selec-
tion is not clear. It may be noted that they have the common quality
that they involve more or less restriction on manumission owing to the
fault of the man, and they may be all that is left in Justinian’s time of
a rule requiring declaration where there was such a restriction due to
his fault. If that is so, it is in all probability a juristic development.
In Justinian’s law past vincule no longer restricted manumission®, but
the survival of this rule is not surprising.

XII. Nationality. The vendor must state the nationality of the
slave, on pain of liability to the Aedilician actions®, The reason assigned
in the text is that nationality has a good deal to do with the desirability
of slaves. There is plenty of evidence that this was so’: it was, in
particular, presumptive evidence of their fitness or unfitness for certain
employments®, The requirement is no doubt connected with the rule
that 1t was necessary to insert in the professio of your fortune, required
during the Empire for revenne purposes, the nationality of your slaves®.
It is assumed by Lenel™ that the rule we are considering was expressly
laid down in the Edict. But this is in no way proved: it may well
have been a juristic development. In support of this view it may be
remarked that this is the only one of the cases in which it was found
necessary to assign reasons for the rule. In the other cases nothing is
said as to reasons beyond the general proposition with which the whole
discussion opens, that the Edict was for the protection of buyers™.

121.1.48. 3. 2 Post, Ch. xxv; 21. 1. 17. 19.
321.1. 48, 3, 4. 4 Post, p. 69.
5 Post, Ch. xxv, 6 21, 1. 31. 21. 7 Wallon, op. cit. 2. 61.

_ ® Marquardt, Vie Privée, 1. 200. Many slaves were captivi and the possibility of post-
Umntum might be important.

¢ 50.15. 4. 5. In most of the recorded sales of slaves the nationality of the slave is stated.
There is an exception in A.p. 139 (Bruns, op. cit. 288 $gq., 325; Girard, Textes, 805 sg¢.). The
rules of pofessio were a gradual development, and may not have been fully developed at
that time. It may be that at some date the nation had to be stated only in the case of barbari,
Cf.C.Th.13.4. 4, 3.4.1

i‘l’ éﬂlti.lPelrpg. § 98. It is not clear whether he thinks the same of those last discussed.

cH. TI1] Sale of Slave with other property 59

In the foregoing statement it has been as.,sumed that the sa.le was
of one or more slaves as individuals. _But this was .not necess?,rlly the
form of the transaction. The slave‘ r{mght be sold w1t‘h somet‘hmg el.se:
a hereditas, a fundus with its mancipia, a §lave vxlflt.h his peczflmm which
ineluded vicari. Here if the main thing is redhibitable, S0 is the slave,
;hough he be in no way defectivel. But, for a defect in an accessory
slave, the right of redhibition arises only if he was exp'ressly mentioned,
and not where he was included in a general expression such as pecu-
Jium or instrumentum (sold with a fundus)® ‘ So Ulp.1a.'n, agreeing W}th
Pomponius; and Gaius, in saying that if omnia mancipia are to go with
a fundus they must be guaranteed?, means only that this amounts
to express mention. It is by reason of this rule that the Aediles pro-
vided that slaves might not be accessories to things of less value, lest a
fraud be committed on the Edict4 Any thing however may accede to
a man, eg. the vicarius may be worth more than t'ihe _pr1nc1pal slave®.
Presumably where the right of redhibition did arise in respect of. an
accessory slave, it applied to him alone. It should be'added that if a
peculium was sold without a slave, similar rules applied as to slaves
contained in it®

The Edict applied to other transactions resembling sale, e.g. permu-
tatio”, but not to donationes or locationes®. It did not apply to sales by
the Fisc, by reason of privilege®. The text adds that it applied to sales
of the property of persons under wardship, the peint being, perhaps,
that it might be doubted whether the liabilities should be imposed on
an owner who was tncapaz.

The actions given by the Edict are the actio redhibitoria, and the
actio quanto minoris (otherwise called aestimatoria)!, the former in-
volving return of the slave, owing its name to that fact, and available
for six months; the latter, (which lay on the same defects and was in no
way limited to minor cases,) claiming damages and being available for
a year'?, But if the slave were quite worthless, e.g. a hopeless imbecile,
1t was the duty of the tudex to order refund of the price and return of
the man even in this case®® The actions are available, on the words of

121.1.33. 1. 2 k.l pr. 8 21.1. 32. Existing defects to be mentioned.
421, 1. 44, pr. It hardly seems necessary to appeal, as Pedius does, to dignitas hominum.
At ghe time when this rule was laid down the Edict probably dealt only with slaves.
Ibid,
‘7’ 21. 1. 33. pr. As to the case of sale of several slaves together, post, p. 67.
21.1.19. 5.
8 21. 1. 62, 63. In the latter case apparently only because these transactions not being
ordinarily carried out in open market had not come within the purview of the Aediles.
921.1,1.3,4. Itapplied to sales by municipalities. 1021, 1. 1. 5.
11 For a hypothesis as to the early history of this action, Karlowa, R.R.G. 2.1291 3?q. .
1291.1.21; P.2.17. 5; 21. 1. 18. pr. On these points a somewhat different rule was in
Operation in Asia Minor in the fifth century. Bruns, Syro-Roman Law-book, 206.
13 21.1. 43. 6. The periods were utiles. According to one text the time runs from the sale,
Or in the case of express dicta, from any later time at which they were made, 21. 1. 19. 6, 20.
But another corrects this so far as to make it run from the time at which the defect was or
ought to have been discovered, 21. 1. 55.
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the Edict, to the heirs and all universal successors, and, though they are
in a sense penal, they lie against the heirs’. This is because they are
purely contractual, (for they do not depend on any wrongdoing,) and for
the same reason the action is de peculio if the vendor was a slave or
person in potestas (the slave returned being reckoned in the peculium at
his real value?).

On the actio quanto minoris there is not much to be said. It is not
actually mentioned in the Edict as cited by Ulpian®. During the six
months the buyer has his choice between the two actions; thereafter he
is confined to quanto minoris, which leaves the contract standing, but
entitles him to recover the difference between the price he paid, and
what he would have given had he known the facts% As we have seen
above, this might be the whole price, in which case the tudexr would
order return of the man. There is a separate action on each defect, and
it can therefore be repeated, care being taken that the buyer does not
profit, by getting compensation twice over for the same wrong. In like
manner, if there were an express warranty, it was regarded as so many
stipulations as there were defects®,

It was for the buyer to prove the defect®. In such a matter the
evidence of the slave himself, taken in the ordinary way, by torture, was
admissible?, and if there were other evidence, even the slave’s declaration
made without torture in the presence of credible persons, might be
used in confirmation®. As the actio redhibitoria was for return of the
man, it would be needed ordinarily only once. But it might fail, and
it was permitted to insert a praescriptio limiting it to the particular
vittum, so that it could be brought again on another®.

The action was not available so long as the contract was still condi-
tional: the tudex could not set aside an obligation which did not yet
exist. Indeed an action brought prematurely in this way was a nullity,
and letis contestatio therein would in no way bar later action. Sometimes,
even if the sale were pura, a condition of law might suspend the action.
Thus if a slave in usufruct bought, no actio redhibitoria would lie, till
it was known out of whose res the price would be paid, for in the
meanwhile the dominium was in suspense®,

1 21. 1. 19. 5, 23. 5, 48. 5.
221. 1. 23. 4, 57. 1. If a slave bonght and his master brought redhibitoria, he had to

perform ¢n solidum what was required of the buyer in the action—an application of a wider rule,
21. 1. 57. pr.  Post, Ch. 1x.

391.1.1. 1. 4 P.2.17.6; D. 21. 1. 48. 1, 48. 2, 61.  See Lenel, Ed. Perp. § 293. 3.
521.1. 31.16; 21.2.32, 1.
622, 3, 4,

7P.2.17.12; D. 21. 1. 58. 2; 22. 3. 7. All from Paul, who says that though he may not
give evidence for or against his master, this is rather against himself. The case is oue of proof
of fuga, and it may be that the rule is no wider. It is factum suum. Post, p. 86.

821.1.58. 9. 921,1.48. 7.

10 21.1.43.9,10. Post, Ch. xv.

cH. TI] Effect of the Actio Redhibitoria 61

The general effect of the action 1s to'put an end to t.he transaction :
the man is returned, and the price rejpal.d, e.md. thus it is spoken f)f n
several texts as being a sort of restitutio n ?nte‘qrum on both sides?,
Both parties, it is said, are to be in the pqsn?lon in which they would
have been had there been no sale®. But this is subject to some limita-
tions. It did not, in fact, make the sale as if it had never been, for it
would not entitle the buyer to a noxal action for any theft done to him
by the slave?, nor could a redhibited slave ever give evidence against
the buyer® And, as we shall see in discussing the results of the action,
the vendor might often be a serious loser, and the buyer a gainer.
Moreover the restitution so far as it went was only between the parties:
if, for instance, the buyer redhibited merely to defraud creditors, the
vendor was liable to them on account of the slave®

In considering the working of the action it will be assumed, for the
present, that there are one seller, one buyer and one slave, who is still
in the possession of the buyer. The Edict expresses in outline the
duties of the parties. It provides that the buyer must give back the
slave and any acquisitions, accessions and products, and must account for
any deteriorations caused by himself, his familia or procuratort. The
duties are further detailed in the commenting texts. He must be able
to restore the man, and therefore if he has pledged, alienated, or created
a usufruct in bim, these rights must be released before the vendor can
be made to refund’. The duty to restore accessions covered all that
went with him and all acquired since the transfers, including what, by
negligence, the buyer had failed to receive; in general any acquisition
not ez re emptoris®. Thus he must give up any damages he may have
received for theft of the man, but not for ¢niuria. The reason for this
exception is that the action on ordinary tniuria to a slave depended on
intent to insult the master, and accordingly the text suggests with
doubt that even these must be restored in those cases of extreme insult
In which this intent was not necessary?.

1921, 1. 23. 7, 60. 221, 1. 23. 1, 60.
8 47.92.17. 2. 4 48, 18. 11.
521.1.48. 7. Actio Pauliana.

6921.1,1. 1.

721.1.48. 8; C. Th.3.4. 1 (=C. 4. 58. 5). The text says the rule is to apply non solum in
barbaris sed etiam in provincialibus servts. The doubt might have been the other way. Perhaps
1t had been expressly laid down for darbari, in consequence of doubts as to effect of post-
limintum, and it had been argued, a silentio, that it was not so with provinciales. He gives

im back talis qualis: he need not warrant him noxa solutus except so far as he or those
claiming under him had authorised the wrongful act, 21. 1. 46. Post, p. 66. It may be that
l'gd;mption was impossible he might give his value. Eck, Festgabe fiir Beseler, 169.
21.1.33. 1.

921.1.24. Instances ave: earnings while in possession of buyer or recovered by him from
Some other possessor, legacies and kereditates, whether they could have been acquired by vendor
Or not and irrespective of the person in view of whom they were given, partus, usufructs which
have fallen in, and peculium other than that given by the buyer, 21. 1. 23. 9, 31. 2, 3, 4.

10 21, 1. 43. 5, post, p. 80.
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The deterioration for which he is to account must, by the Edict, be
after deliveryl. It may be physical or moral®. Familia, for this pur-
pose, includes slaves, bona fide servientes and children®, and no doubt,
in classical times, persons in mancipto. Procurator means either a person
with general authority or with authority in the matter in connexion
with which the harm was done. It includes tutor, curator and any per-
son having administration®. It is immaterial to the liability whether
it were dolo or only culpa® It might conceivably be something which
would have happened equally if the sale had not occurred. In this
case he was equally liable for his own act, as he would have been
if there had been no sale, but if it were by a procurator he need only
cede his actions, and if it were his slave he could surrender him noxally®.
But if the man acquired the bad habit merely by imitation of the buyer’s
ill-conducted slaves, this was not so far done by them that there could
be any question of noxal surrender’. He may have to give security for
certain purposes, e.g. against liability on any charge he may have
created, or on any wrong committed on his dussum, and, generally,
against dolus®, and for the handing over of anything receivable in
future, e.g. damages in any pending action about the slave, whether
he receive them, or, dolo or culpa, fail to do so®

The vendor must hand over to the buyer the price and any acces-
sions to it, and all the properly incurred expeunses of the purchase,
though not any money wantonly spent; an instance of what may be
recovered being overdue taxes which the buyer had to pay If the
price is not yet paid he must release the buyer and his sureties. What
is meant by accessions to the price is not clear, but they certainly cover
interest, which he must in fairness pay, since he is recovering the
Jfructus with the slave. It may be conjectured that the word originally
covered cases in which the price or part of it was not in money.

Other expenses are on rather a different footing. There is a right
to receive all damages and expenses, such as the value of things the
slave, now redhibited, had made away with, or taken with him on
running away', expenses of medical treatment®, cost of training®,
damages paid in a noxal action, and the value of any thing he had

191.1.1. 1, 25. pr.

2 Debauching an ancilla, cruel treatment so that the man becomes a fugitivus, leading him
into vicious courses, 21. 1. 23. pr., 25. 6.

591.1.1.1,2, 81. 15. 421, 1. 25. 3, 31. 14. 5 h.t.25.5,31. 14,

6 h.t.25.4. The rule is from Pedius. He does not expressly speak of filiifamilias. In
later law they could not be surrendered: the lpater would be liable in solidum, but in the
conditions of that time might have an effective claim against the son.

721.1.25.7. Must be expressly claimed if accrued before litis contestatio: if after, came
in officio tudicis, 21. 1. 25. 8.

8 21.1.21. 1. 9 h.t.21.2. 10 21. 1. 25. 9, 27.

4.2.29.1,2. 123 P, 2.17.11; D. 21. 1. 58. pr.

13 21. 1. 80. 1. 1421, 1. 1. 1. 87 quas accesstones tpse praestiterit ut recipiat.
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stolen from the buyer?, but not the cost of maix?tenance, since he }'xad
the man’s services in return for_ that? But all this 1as}; group Of. claims
the vendor can evade by refusing the .slave and. leaving him with t..he
puyer by a sort of noxal surrender?, beu?g t%len liable only for the price
and those things which are reckoned with it. ‘If however he knew of
the defect at the time of sale he is in any case liable vn solidum®.

The Aediles require the buyer to do his part first®: the render being
made tudicio and under the supervision of the tudex, who will issue
no condemnation till it is done®. But since it might happen that the
vendor could not fulfil his part, and the buyer would be left with a
useless actio tudicati, the wudex might authorise the buyer to give
security for his part of the render without actually paying it".

The general effect of the actio redhibitoria. being to undo the
transaction as far as possible, no prominence is given to the distinction
between a vendor who knows and one who is ignorant®. In the actio
quanto minoris the buyer recovers the difference between price and
value at the time of sale®. It seems however that in classical law it was
usual to enforce these Edictal duties in the actio ex empto, and the rule
is expressed in the texts that the vendor if ignorant was liable only
for the difference in value, while, if he knew, he was liable for the
interesse. This is clearly Julian’s view. In one text there is no
warranty, so that an innocent vendor would have been under no
liability, apart from the Edict, and the defects mentioned are morbus
and vittwm. In another there certainly was a warranty: tenetur ut
aurwm quod vendidit praestet™. 1In another text Pomponius™ makes the
warranting vendor liable for the whole interesse whether he knew or
not. And in the text last above cited, he is quoted as laying down the
same rule with Labeo and Trebatius in opposition to Julian. The texts
may be harmonised on the view that where the duty is entirely edictal,
Julian’s distinction applies. Where there was a warranty there was a
liability ez empto for the interesse, apart from the Edict. In support of
this it may be noted that in Marcian’s text dealing with warranty,
Julian’s remark has rather the air of being out of place. In a text of
Paul®, the innocent vendor is made liable for the whole tnteresse, though

1921.1,928.8.

121.1.30.1. These claims, as well as those expressly stated in the Edict, must appear in
the formula if accrued at time of action: if later, they come in, officio tudicis.

_521.1,23.8,29. 3,31. pr., 58. 1. This rule suggests that the whole of this later liability is

8 Juristic development : the power of surrender seems to date from Julian.
. *C. 4. 58. 1. Like the buyer he may be required to give security for possible future
habx]ities, e.g. damages in a pending noxal action on account of the slave. 21. 1.21. 2, 30. pr.

521, 1. 25. 10. § 21. 1. 29. pr. 7 21. 1. 26, 29. pr.

8 See however, above n. 4 and:post, p. 65.

Y dnte, p. 60. Lenel, Ed. Perp. § 293. 3. 1019, 1. 13. pr. Ulp. citing Julian.

118, 1. 45. Marcian, citing Julian and others. As to the presence of a warranty in this
ase, see Vangerow, Pandekten, § 604. The text is obscure.

1219.1.6. 4. 1319.1.2L. 2.
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warranty is not expressly stated: it is however suggested by the words,
hardly otherwise explicable in relation to an innocent vendor, venditor
teneri debet quantt interest non esse deceptum?,

Another difficulty is more striking. We have seen that the general
aim of the actio redhibitoria is to undo the transaction as far as possible.
It may result in a loss to the vendor, as he has to indemnify, and the
buyer may even gain, since he gets interest and he might not have
invested the money. But in general it is an equal adjustment. One
text, however, speaks of the actions as penal?, though, so far, they are no
more penal than other contractual actions. And while we are told in one
text by Ulpian® that the vendor is condemned unless he pays what is
ordered by the Edict, another, by Gaius®, says that if he does not pay
he is condemned n duplum, while if he does make the necessary pay-
ments and releases he is condemned in simplum. Lenel® accepts this
text, and assumes that the action was always penal. In each case he
will have to pay double, either before or after judgment. It has been
pointed out® that this jars with the whole nature of the action as else-
where recorded, and with the fact that the stipulatio as to witia says
nothing about duplum’. Moreover it is an absurd way of putting the
matter. It is only a roundabout way of saying that the action was in
duplum: of course he could pay part before judgment if he liked. And
in the case where there was an agreement for redhibition at pleasure,
we are told that the action was the same®, Yet it is incredible that if
when sued under such an agreement, he took the man back and paici
the price and accessions he should still have been liable even in simplum?.

Karlowa™, starting from the view, probably correct, that the rule was
originally one of police, and only gradually became contractual, fully
accepts the penal character of the action, and the text of Gaius. But
his argument is not convincing. He treats the expression stipulatio
duplae, which of course recurs frequently in this connexion, as correctly
used, and rejects the current view that its duplex character relates to
eviction, and that it became merely a collective name for the obligations
required by the Ediet. To reach this result, he repudiates the directly
contrary evidence of the existing recorded sales’, in all of which the
undertaking as to defects is simple, while the stipulation on eviction is
in duplum 1n all cases but one. He passes in silence the significant
rubric of the title on eviction!, (de evictionibus et duplae stipulatione),

; Zsfelon2;hise texts PernsiCQeI, Iia.beo, 2. 2. 245 sg9.; Dernburg, Pandekten, 2. § 100,

.1.23.4, . 1. 29. pr., st autem venditor ist 3 ttur es.
(A1 L Ed.pPerp. R 8ta non praestat, condemnabitur es.
6 Eck, Festgabe fiir Beseler, 187 sqq.

7 21. 1. 28.  See Bruns, Fontes, ii. Chh. 8, 8; Girard, Textes, 806 sgq.
8 C. 4. 58.4; cp. 21. 1. 31. 22 sqq.
Y The a. redhibatoria is available against keres, 21. 1. 23. 5.

0 R.R.G. 2. 12 R
1 Bee e.g. Girard, Manuel, 562. 2910 2. 1293 sqq
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ence from Varro? as to usage: indeed he holds that there is
eason to think the edict followed usage. He quotes two texts in
no r h Ulpian? and Julian?say that, if the vendor refused to take back the
whic he Eeed pay no more than the price and accessions, as shewing
fl];[t:’ if he did take him back, he would have to pay double, whereas
wha;" they mean is, as the context shews. with certainty, that, if he took
pim back, he would have to pay both price and any damna. '

Pernice* thinks that the concluding words of the text of Gaius®
mean no more than that if he paid, under the judge’s preliminary
decision, this amounted to condemnation tn simplum, and he paid
no more, but, if he did not, he was condemned ¢n duplum. But this
does not explain the opening statement of Gaius that there is a
duplex condemnatio and that modo in duplum modo in simplum con-
demnatur venditor. Here the word condemnatio must be used in a
technical sense, while the explanation offered of the ending words 1s
clearly untechnical. Accordingly he speaks with no confidence.

Probably the solution of the problem lies in some detail, as yet
andetected, in the history of the actions. The suggestion lies ready
to hand that in the classical law they were in duplwm in case of
actual fraud. This would account for the enigmatic words about
fraud at the end of the Edicts, the words in duplum having been
struck out. It would also justify the statement that the actions were
penal, and Gaius’ duplex condemnatio. But it leaves the rest of his text
unexplained, unless, here too, a reference to dolus has been dropped.

If the slave is handed back without action or before iudicium
acceptum, there is no actio redhibitoria, but the buyer has an actio in
factum to recover the price. The merits of the redhibition are not
considered : the vendor has acknowledged the slave to be defective
by taking him back”. It is essential that he have been actually taken
back: a mere agreement for return is not enough® Conversely the
vendor can bring an ordinary action e vendito, to recover any damage®.
We are told that in the buyer’s action he must have handed back all
accessions before he could claim?. It is also said that the fact that
the slave is redhibitable is a defence to any action for the price®. If
there was an agreement for return on disapproval at any time or
within a fixed time this was valid® The claims are the same as in
the ordinary actio redhibitoria®: indeed the action is called by that
nhamel,

and the eVid

: Varro, R.R. 2. 10. 5. 221.1.29. 8. 821, 1. 23. 8.
7 Labeo, 2. 2. 249 Eek, loc. cit. 5 91, 1. 45. 6 921. 1. 1. 1 4n fine.
1021. 1.81.17. 8 1. 1. 18, 9 21.1.23. pr.

21. 1. 31. 19. 1121, 1. 59. pr.

. '221.1,81. 922, If no time was stated, there was an actio tn factum within 60 days, which
might be extended, cansa cognita, if the vendor was in mora or there was no one to whom it
“0‘%‘81 be returned or for other good cause, k. 1. 23.

21. 1. 31. 24, 1 C. 4.58 4.

3
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We have said that the buyer, desirous of recovering the price, must
restore the slave’. But impossibility of this restoration may result
from different causes, and the legal effect is not always the same. The
case of the slave in actual present flight is not fully discussed: the
starting point seems to be that as he must be restored there can
ordinarily be no redhibition?. But the rule developed that if there was
no culpa 1 the buyer, and the vendor had sold sciens, there might
be an actro redhibitoria, the buyer giving security that he would take
steps to 1ecover the slave and hand him over®. Manumission of the
slave by the buyer, says Paul, at once ended the aedilician actions*,
This rule is remarkable and is elsewhere contradicted—such rights were
not destroyed ez post facto®. It is commonly set down to the fact that
he is now a freeman, incapable of estimation®, but this did not destroy
other such actions, e.g. the Tudicium de servo corrupto’. It might end
the a. redhibitoria, as the buyer has wilfully put it out of his power to
restore, but it ought not to affect the a. quanto minoris since there is
no need to estimate his present value.

Another question arose where the slave was evicted. How, it is
asked, could his defects matter if the buyer has no interest, having
been evicted by a third person? But all the conditions of actio
redhibitoria are present except the power of restoration, and as the
absence of this is the vendor’s fault, how should this release him ?
Unfortunately the texts do not really answer the question: they assume
a stipulation and allow the action as not being destructible ez post facto.
The buyer will recover his interesse, which is nothing if the eviction
was before delivery, and will vary according to the time of actual use of
the defective slave®. The rule as to the requirement of restoration may
be more exactly stated in the form that the buyer cannot sue, ez edicto,
unless he restore or the failure is without fault or privity of him or his®.

Death of the man does not, as of course, destroy the actions. We are
told that they survive unless the death was due to culpa of the buyer,
his familia, or procurator, etc., which means any culpa however slight,
as by providing no doctor, or an inefficient one. If there 1s culpa we
are told that it is as 1f he were alive, and all is to be handed over which
would be handed over in that case™. The meaning of this statement 1s not

L Ante, p. 61. 2211 2L.p» ,C Th341;C 458 5 Seehovwever Eck, loc cit

821 1 21 3. And that neither he nor his heres would do anytlung to prevent the vendor
from having the slave, 2 ¢. 22

4 21. 1 47. pr, wocluding claims on dicta promassa.

5211 44.2, 21 2 16 2. It will be remembered that though the action on the stipulation
for eviction was lost by manumission, this was because there was 1n fact no eviction

¢ Eck, op cit 173. 7 Ante, p. 84.

521 144 2,21 2 16 2 In wluch Pomponus states obscurely the view of Proculus and
sams 1t up i the sense here indicated The rule may have been the same 1f there was no
stipulation, for the rule that rights of action are not destroyed ex post facto has 10 necessary

connexion with stipulation 9 e.g he has been robbed of the slave. 21 1.43.5
1021.1.31 6,31 24,47 1. 1211 31.11,12, 14,48 pr

1] Redhibition where several slaves sold 67
CH. .

It is sometimes said that the rule is that be must give the
fo? cleafl‘ .the slave in his stead’. This is in itself rational and may be
value 0

meant. But it is not precisely what the text says, and it is
what ;:vourable to the buyer than the rule in the case of flight, culpa
Zszeapart from scientia of the vendorZ

We have hitherto assumed a single slave, buyer, and vendor. In

h case more than one might be concerned, and the cases must
eac

ately. } .
be zzl;egl::epa&an );ne slave is sold. If all are defective no question

s, But thereis a question how far, on the defect o.f one, he Fan be
anse_‘-a‘t d separately. It is clear that a right of redhibition arises on
re?hlt 10? onlypone : our question is: what are its limits? The fact that
(tiset;c‘vere sold at a lump sum may have been the sole point for‘dLabg?
and Africanus® as it certainly was one of: the first to be con:n lere 1;‘
But it was not the decisive point in classical .law. Africanus hxm'se‘
observes that even where there were several prices the night to redlubl't;
all may arise on defect of one, e.g. where they were of no use for their
special function separately. Troupes of ac.tors are mentioned and, for
other reasons, persons related as paren-ts, children or brothers®, TUlpian
and Paul lay down the rule that sale in a lump sum does not e‘xclude
redhibitio of one, apart from these special cases’l. Where one is red-
hibited in this way, his relative value is t:?,ken into account in faixmg
the price returnable, if there was a lump price, but not otherwise®. It
may be added that if there was an express warranty that the slaves
were sanos, and one was not, Labeo is reported as saying th‘at there can
be redhibition de omnibus, but these words are generally rejected®. .

(b) More than one person entitled as buyer. The case most d‘lS—
cussed 1n the texts is that of a buyer who has left several heirs. The
general rule is laid down by Pomponius, quoted by Ulpian, that'there
can be no redhibition unless all consent, lest the vendor find hm.)s.elf
paying damages in quanto minoris to one, and pa.rt owner by redhibition
from another. He adds that they ought to appoint the same procurator
ad agendum®. TIf one of the heirs has done damnum he 1s of" course
liable in solidum for it, arbitrio sudicis, and if it has been paid by a

;fo::tyel,e ’psalgé?%The Basihica treat the text as denying the right of action altoget’:iher
E)azeclx?ie?hetierg »t‘l:; g;agﬁagggu;:czfl;:, ézlnsl cg{ttei‘;tfztw 1t 18 within the officium udices

$ Dernburg, loc cit But the texts hardly justify this.

4911 34 pr,64 3211341

S Ihd  The text adds contubernales, but the change of case indicates that this 1s an addition
of Justiman 8, 21. 1. 85  Such persons could be legated separately, post, p. 77

791 1 38 14—40 891 1 36,64 pr

®21.1 64 1 If one 18 redlubitable there 1s an exceptio 1f the price of all 18 sued for, but not

1n an action for the price of part, except where all are redbibitable for the defect of one, 21 1 59.1
091 1.315
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common procurator there will be an adjustment by wdicrum fumihiae
erciscundae’  The various things due to them from the vendor can be
paid pro rata, except indivisibles, such as partus ancillae, which must be
given wn solidum 1m common®. Similar rules apply to an original pur-
chase 1n common netther can redhibit alone® To this, however, there
are two obvious exceptions 1if the contract were solidary, any buyer could
redhibit 12 solidum, and 1f there was nothing 1n common 1n the contract,
but there were quite separate contracts for parts, each could redhibit as
to his share*

(¢) More than one person entitled as vendor. Here, 1f there are
several heirs to the vendor, or there were common owners, there may be
redhibition pro rata, and 1f the vendors were selling, separately, distinet
shares, the rule 1s the same, so that there may be redhibition 1n respect
of one, and actio quanto manoris 1n respect of another But 1f they were
solidary vendors there may be redhibition wn solsdum against any®

Restrictive covenants are somewhat prominent mn the sale of slaves.
These are not conditions on the sale mn the sense that breach of them
avoids 1t they are, for the most part, directions as to what 1s to be
done with the slave, breach of which does not produce m all cases the
same effect, since some are 1mposed for the benefit of the slave, some
for the protection of the late owner, and some by way of mere pumsh-
ment. Some of them also present exceptions to the general rule that
obligations could not be assigned, and that one could not attach perma-
nent meidents to the holding of property, except within the conception
of servitudes It 1s clearly laxd down that a man cannot validly promise
that another shall do or not do®. As in English law the 1nconvenience
was felt, and one nstructive text shews that the Romans took advantage
of the rules of usufruct to lay down a rule which, withm a very narrow
field, presents a close analogy to the rule n Tulk v Moxhay’” A held
property, subject to restrictions, which he had bound himself under a
penalty to observe  On his death he left a usufruct of this to X
X, who had notice, was bound to observe the restrictions, (which were
purely negative,) not on the impossible ground of an assignment of the
obhigation, but because to disregard them was not enjoymng the property
bono wiry arbitratu®  The cases must be taken separately®.

121 1381 9 Itseems from the language of this text which Ulpian gives on the authonty of
Pomponius that the single procurator was matter of convenience not of absolute rule

29211316

3211 81 7,8 Nor could one alone compel dehivery the vendor has a Lien il he is wholly
pard

421131 10 5 Ihd

645 1 38 1 Stipulations are found in which the promisor undertakes for himself et eos ad
quos ea res pertinebit (e ¢ 82 37 3) The reference 18 to the heres

7 Tulk v Moxhay 2 Ph 774

871 27 5 Probably even here the grantor to A could not have enforced 1t

9 Asto ‘real effect, Ihering, Etudes Complém 8 62

Slave sold ut exportetur 69
cH 111}

I The slave sold ut exportetur, or the hike. This condition was
ded as imposed entirely in the nterest of the vendor, who could
regars 1t 1t%.  If a penalty was agreed on by stipulation, this was
therelore ;enclea.ble; but only from the promisor, even though there was a
clearly zn 0; who ,allowed him to be 1n the forbidden place?: 1t was the
secong :l); which was his act, that made this possible. He could of
sczii[;e ::npc;se a simila1 penalty on the buyer from him, and so protect
hlm?af‘mthe agreement for a penalty had been 1nformal, there was a
difficulty The older lawyers could find no wnteresse. The mere desire to
inflict a hardship on the slave was no wnferesse 1 enforcing this there
was No rer persecutro, but a poena  This could not figure in an actz:) ex
vendato  This 18 Papiman’s earlier view?, but m an adjoining text® he
declares himself converted to the view of Sabinus, ze. that the lower
price at which he was sold was a sufficient interesse. The result 1s con-
ventent but not free from logical difficulty. The reduction 1n the price
18 causa rather than wnteresse  The real wnteresse 1s t';he value to him of
the man’s absence®. If a vendor had himself promised a penalty, this
would, on any view, be a sufficient wnteresse, for any agreement for a
penalty, with a buyer fiom him - 1t would indeed form the measure of
1ts enforceability’. One would have expected to find some necessary
relation between the amount of the penalty mn our case and the reduction
1n the price”.

The penalty was not wncurred at all in the case of a fugitive, or one
who was m the place without leave of his master®: a slave could not
impose habilities on his master in that way.

The restriction was a bar to any manumission 1n the place before
export such an act was therefore void® But 1t did not prevent manu-
mission, ante fidem ruptam, elsewhere®, and it appears that if the man
returned after manumission, the Fisc seized and sold him 1nto perpetual
slavery under the same condition®,

The mere 1mposition of a penalty gave the late owner no right to

seize the slave he went to the Fisc?* But 1t was usual to agree for a
1Vat Fr 6, D 18 7 1 2187 9,C 455 1,2
518 7 7 4187 6
5 The question of interesse gave rse to difficulties m case of will A testator directs that &
slave be sold for export Who can enforce this? By what right® Ulpian says doubtfully that
it will enter into the offictum wudicrs 1 famihiae erciscundae, a rule which was reached n the
case of a direction to keep a slave chamed 10 2 18 2, C 3 36 5 But what 1f there were
nothing else m dispute? In any case affectiomis ratione 1ecte agetur—a penalty mformally
3greed on was enforceable if the covenant was me exportaretur or the hke the benefit ntended
Was enough, 18 7 7
¢ Ind 7 Thering (French trans ), Buvres choisies, 2 150
818 79,C 4552 90 4553 Wh 1
Y Itwd  Post, Ch xxv The restriction was construed rather against the slave one sold to
be out of hig province might not go to Italy C 4 55 5 1f the pomerium was barred, the town
lv)v:rs b;rred, a fortiore  But one sold to be out of Italy might be 1n any province not expressly
red, 18 7 2

2C 4 55 2 The vendor has actio ex vendsto
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power of seizure on return (manus iniectio): the right to seize arose on
return by consent of owner, and could be remitted, as the penalty could:.
It applied though the slave had been transferred to another person?;
the incapacity and liability to seizure being impressed on the slave,
But any buyer could manumit him elsewhere before breach of the
condition, and, if he then returned, he was seized by the Fisc and
dealt with as above®. Though the condition bound the slave in the
hands of third parties the buyer selling would be liable, ex empto, if
he did not communicate it. Thus it was usual to give notice on any
resale. The resale might be subject to the same condition. If in
that case, he returned with the consent of his owner, it was the
original vendor who had the right of seizure, as auctor legis. The
Intermediate owner’s restriction was merely regarded as notice and
for self-protection: he could not supersede his vendor’s right of seizures,

II.  An ancilla sold ne prostituatur. This restriction is imposed in
the interest of morality, and of the ancilla, and is therefore somewhat
different in its effects from the foregoing. Breach of the provision
involved freedom of the woman, according to rules which varied from
time to time, and will require full discussion hereafter”. The Digest
tells us nothing as to the effect, in classical law, of a mere proviso,
ne prostituatur, without more. After Marcus Aurelius the woman
became free®. If there were an express agreement that she was to
be free she became so, under earlier law, however informal the agree-
ment was’: it was a quasi-manumission depriving the buyer of his
rights on the sale®. The vendor was her patron®. The effect was the
same, by a provision of Vespasian, even though she had been resold
without notice of the proviso®.

If there had been merely a stipulation for a penalty, then, apart
from the question of liberty, this could always be recovered™. So could
a penalty informally agreed for: there seems to have been no doubt as
to the sufficiency of the interesse, where what was aimed at was benefit
to the slave’>, The penalty was recoverable only from the promisor, but
it applied even where the actual wrongdoer was a second assignee, even
without notice™. If a right of manus iniectio had been reserved, this
was effective, at any rate after Hadrian, as against any owner of the
ancilla®. If on a first sale the agreement was that she was to be free,

118.7.9; C. 4. 55.2; Vat. Fr. 6. 2 C. 4.55. 1; Vat. Fr. 6.
8 C.4.55. 1.
418.7.9. He could recover a penalty if he had agreed for one, and was liable under any

promise he might have made, since it was his sale which had led to the wrongful return.
5 Post, Ch. xxv.

6 18. 7. 6. 1; 40. 8. 6. Prostitution under colour of service at an inn was a “fraud on the
law.” C. 4. 56. 3.

7C.4.56.1. 2. 8 21, 2. 34. pr. 92 4.10. 1.
1037 14. 7. pr. 1 18. 7. 6. 2 A1, 18 Arg. 37.14. 7. pr.
1418.1. 56; C. 4. 56. 1. 1If the prostitution was by, or with the connivance of, the imposer,
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and, on the second, for manus indectio, or vice versa, she was always free,
In t:he first case this is a necessary result of the fact that t‘he.second
vendor could not undo the condition, but in tzh'e sef:ond case it is clear
that to free the woman is to undo the condition 1mpos<?,d by .the ﬁ-rst
vendor. Paulus explains the rule as a case of fqvor lzbertatz.s, which
hardly justifies what is in effect an act of configcatlon. 'Accordmgly he
supplements this, by saying that such a condlt}on was in any case n(?t
imposed with a view of getting her back, buF in her interest, which 1s
equally served by giving her fregdom‘. It will be seen that in thg case
of a provision against prostitution there was no power to remit the
condition: it was not imposed in the interest of the vendor2

1II. One sold ut manumattatur, ne alterius servitutem patiatur, etc.
As by a constitution of about A.D. 176, breach of this condition involved
the slave’s becoming free, ipso facto, it follows that it was never really
broken, and a penalty, however formally agreed on, was never incurred?,
Even if there was a condition of manus tniectio the result was the same:
the slave was free; the right of seizure was only auxiliz causat. A text
of Scaevola’s seems at first sight in direct conflict with this principle®.
A slave is given, with a declaration that it is with a view to manumission,
and a stipulation for a penalty if he is not freed, vindicta. Scaevola says,
giving as usual no reasons, that the penalty is recoverable, though 1.;he
person liable can always evade it by freeing. He adds that if no action
is taken liberty is still due. Nothing turns on its being a donation, for
the rule that liberty took effect ipso facto applied equally there®. Nor
is it likely that the fact, that the agreement was for manumission
vindicta, has anything to do with it, though this would not strictly be
satistied by freedom acquired in another way. It is more probable that
the text represents an earlier state of the law. Scaevola’s Digest seems
to have been written under Marcus Aurelius? at the end of whose reign
the constitution mentioned was passed. The language shews that the
writer contemplates liberty as not taking etfect ipso facto, though it is
clear that he considers the penalty as at once recoverable. He says, in
the end of the text, that the liberty requires to be conferred. It is
clear that this was the earlier state of the law. In one text® Hadrian

appears as saying that in such cases the slave was not free until manu-
mitted?,

Eﬁﬁ&yequi{ed the magistrate to declare the woman free, the vendor being still her patron but
Provided ted rights, 2. 4. 10. 1; C. 4. 56. 1. On similar priuciples Severus and Caracalla

free, 40 eth;.t, if a right of manus iniectio reserved were released, for money, the woman was
, 40, 8, 7,

118.7.9 2

N -3 p. 70, n. 14.

s ‘1(5) % ?gQQ‘,) C. 4.57. 6. Post, Ch. xxvi1. 4 40. 1. 20. 2.
- 1,122, 9, 6 C. 4.57. 1.

+ Roby, Introd. to Dig. clxxxvi. ¢ 18. 7. 10.
8 to vendor's Power of withdrawal, post, Ch. xxvi1.
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IV. One sold ne manumattatur’. As we shall see later, the effect
of such a provision was to make the slave incapable of manumission?,
As in the last case, therefore, the proviso cannot be disobeyed, and the
penalty cannot be recoverable. And so Papinian, and Alexander in the
Code, lay it down® It seems, however, that Sabinus thought that, if
the form were gone through, this was breach of the condition and
entitled to the penalty. Others thought that the c¢laim on such ground
though formally correct should be met by an exceptio doli. But Papinian
is clear that what the stipulator meant was actual manumission, not the
form, and that thus there has not been even a formal breach of the
condition®,

1 The rule covered gifts and devises, 29. 5. 3. 15; 40. 1. 9; C. 7. 12. 2, etc.

2 Post, Ch. xxv. It ‘““cohaeret personae,” and cannot be removed by the holder, 40. 1. 9;
40.9.9.2; C.4.57. 5.

318.7.6.1; C. 4.57.5.1.

4 In another text, on another point it is said quamvis st manumiserit nikil agat, tamen heres
erit : verum est enym eum manumisisse. But this is a case of satisfying a condition on institution:
it was conditional on his freeing a servus hereditartus, 28. 7. 20. 1. Labeo is doubtless influenced
by javor libertatis, and the desire to save an institution. The text continues: Post aditionem,
labertas...convalescst. It may be doubted whether this is from Labeo.

CHAPTER 1V.

THE SLAVE AS MAN. NON-COMMERCIAL RELATIONS.

IN political life, it need hardly be said, the slave had no share. He
could hold no office: he could it in no p\}blic assembly. He might not
cerve in the legions: it was indeed a capital offence for him to enrol
himselfs. Such service was the duty and privilege of citizens, and
though, in times of pressure, both during the Republic and late in
the Empire, slaves were occasionally enrolled, the exceptional nature
of the step was always indicated, and the slaves so enrolled were
rewarded with liberty, if indeed they were not usually freed with a
view to their enrolment®. In like manner they were excluded from
the decurionate in any town, and it was criminal in a slave to aspire
in any way to the position®. But though they never occupied the
highest positions in the public service, they were largely employed
in clerical and manual work in different departments, and even in
work of a higher kind*.

Both at civil and praetorian law, slaves pro nullis habentur®. This
is not so at natural law, quia quod ad wus naturale attinet omnes
homines aequales sunt®. We have already noted some results of this
conception’, and have now to consider some others.

‘ The decay of the ancient Roman religion under the emperors makes
1t unnecessary to say more than a tfew words as to the position of the
slave in relation thereto. The exclusion of slaves from many cults is
not due to any denial of their claim to divine protection, but to the
Circumstance that the divinities, the worship of whom was most pro-
Mminent, had special groups under their protection to which slaves
did not belong. A slave did not belong to the gens of his master,
and therefore had no share in its sacra, or in the united worship of
Tuno Quiris, and similar propositions might be laid down as to other
! Pliny, Ep. Traj. 30,

-

13 1{3‘“’5'1:‘22- 57; 24. 14; Tul. Capit., M. Anton. 21. 6, volones; Val. Max. v. 6 §8; C. Th. 7.
general tho other cases, J. Gothofredus ad k. [. See also Halkin, Esclaves Publics, 45. In
3 g fgeggmlunteered and owners were compensated.

5 42.11.7; 50.17. 211, As to this see post, Ch. xIv,
Ante, p. 43 D.28.1.20. 7; 28. 8. 1; 48. 10. 7. 6 50, 17. 32. r 7 Ch. 1.
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worships’.  On the other hand slaves had a special cult of Diana. They
figured prominently in the Saturnalia (a main feature of which was the
recognition of their equality with other men?), and they shared in other
observances. Within the household they shared in some degree in the
observances connected with the Lares and the Penates, and there was
even a cult of the Manes serviles®. Moreover slaves were of many races,
each with its own cult or cults, and it need not be supposed that their en-
slavement took away from them the protection of their racial divinities*,
When Christianity became the religion of the state, there could be no
question of the exclusion of slaves from religious worship. There are
indeed many Constitutions regulating the religion of slaves, some of
which are referred to, later, in other connexions® They are mainly
directed against Judaism and heresy, and their dates and characteristics
shew that they were enacted rather in the interest of the section of the
Church that was then dominant, than in that of the slave®.

Within the law itself, there are not wanting traces of this recogni-
tion of the fact that a slave was a man like any other, before the Gods.
Though slaves could not be bound by contract, it was usual to impose
an oath on them before manumission, in order that after the manumission
they might be under a religious obligation to make a valid promise of
operae’, and they could offer, and take, effectively, a conventional extra-
Jjudicial oath®,

Burial customs are closely related to religious life, and here the
claims of the slave are fully recognised. Memorials to slaves are among
the commonest of surviving inscriptions, and the place at which a slave
was buried was religiosum®. Decent burial for a slave was regarded as
a necessary. The actio funeraria, available to one who had reasonably
spent money in burying a body, against the heir or other person on
whom the duty of burial lay®, was available even where the person
buried was a servus alienus®. In this state of the law it is not surprising
to find that slaves appear as members of burial clubs or collegia. With
the general organisation of these and other collegia. we are not con-
cerned®, but it is necessary to say something as to the connexion of

! See Marquardt, Culte, 1. 259. They were freely employed in the services of the various
colleges of priests.

2 As to the Saturnalia, Wallon, op. cit. 2. 281 39q. :

8 On all these points, Sell, Aus der Noxalrecht der Romer, 31. n. 2; Blair, op. cit. 65 8qq.
For Jewish practice, Winter, Stellung der Sklaven, 53.

4 Tacitus, Ann. 14. 44. 3 Post, Ch. xxv1.

& See C. Th. 16.4. 5; 16. 5. 40. 6, 52. 4, 54. 8, 65. 3, 4.

7 40.12. 4. pr. TUlpian says, in the Digest, that they could contract by votum so as to bind
their master if authorised by him. This was essentially a promise to the divinity. 50.12. 2. 1.
The allusion to slaves may be an addition of the compilers: how far was votum a living form of
contract in Justinian’s time ?

812, 2. 23.

911.7. 2. pr.
kominis, 11. 7. 2.

10 11. 7. 14. 6 sgq. 1713, 7,.81. 1.

13 Daremberg et Saglio, Dictionnaire des Antiquités, s.v. Lez Collegiz.

Thus the Praetor speaking of unlawful burial says ossa kominis, not liberi
2
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:th them. It was essential to a slave's entry into such a society
i .

slaves wha ve the authorisation of his master?, who would then be bound
thathhelex collegii. Some of these leges have come down to us: one of
by the )

% ini? of A.D. 138, shews slaves as members,
thet® tl}lf lf:ﬁs?ltfli‘?rlI\:vaal.lsu::lnentrance fee, (which included a bottle of
n t " and a monthly subscription. Breaches of the statutes were
0od 'wn(]ie’l)) f{ne and in some cases by exclusion from the benefits.
cna e be}rls’ rig,hts were, mainly, to share in periodical banquets, and
e ision, out of the property of the college, of a fixed sum for
to the prov s of ,burial out of which sum a certain proportion was dis-
the exp;nszxon the 1;1embers present on the occasion of the funex:al.
mbuwwa,: a pf)vision that if a slave member was freed he was to give
g‘}?:r:ociety a bottle of wine. .If the deceased member had lef’f, no
directions, the funeral was carrled‘ out‘ by the officers of the society,
but it was open to him to give directions as to' the person who was
to do it. The forms of the society were ordinarily modialled' on those
of a town. Thus the members were the populus, the directions were |

regarded as a will, and the person charged was lookgd on as a heres, In
which character he took any part of the fixed sum v.vhlc'h was not needed
for the funeral. In the absence of any such claim, it seems to have
remained with the society®. In the society at Lanuvm'm there was a
rule, (and it may have been general,) that if the dominus would not
hand over the slave’s body for burial, and the man hac.l left. no 'tabellae,
the rites were gone through without the body ; funus imaginarium j“iet‘.
The statutes of this collegium contain a provision that no creditor,
patron or dominus is to have any claim on the funds of the college
except. as the heres of a member. This no doubt refers ts) the dis-
positions just mentioned, and seems to imply t'hat the dominus could
claim nothing, unless so made heir, and that if another person. were
named, it would go to him. There is nothing very surprising in .thlS
in view of the fact that all this needed initial authority of the dominus,
and that very large powers of absolute alienation of peculium were
commonly conferred on slaves. It must be presumed that any money re-
ceived by the slave out of the funds was on the level of ordinary peculium?®.

Of protection to the morality of slaves there is in early law little or
no trace. Probably it was not needed. But in the Empire, when it
certainly was needed, it was slow to develop. We have already seen®
that from the time of Domitian onwards there was legislation limiting

147. 99 3. 2. 2 Printed in Bruns, Fontes, i. 345.

3 Daremberg et Saglio, loc. cit.; Marquardt, Vie Privée, 1. 222. . .

4 Ibid. In the Empire all these collegia were regulated by a Sc. which seems to have given
€I a corporate character, 3. 4. 1. pr. The funds were thus the property of the corporation.

® Bruns, loc. cit. 348; Wallon, op. cit. 3. 453. 6 Ante, p. 37,
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the power of the dominus in the direction of protection of personal
chastity. But it did not go very far. Not till A.D. 428 was it made
penal for lenones to employ their slaves in prostitution, and Justinian
confirmed this’. We have seen that the classical law regarded sale
to a leno as a reasonable mode of punishment? Debauching a
man’s ancilla was an dniuria to him, and might be furtums, but the
injured woman does not seem to have been considered. The rules
already discussed as to the effect of sale with a condition against
prostitution® date from classical times, and do actually regard the
woman herself, since the restriction could not be remitted, but the
protection depends on the initial goodwill of the owners. Rape of
an ancilla aliena was made a capital offence by Justinian, but it did
not involve forfeiture, as that of a freewoman did®. There is no penalty
for seduction by the dominus. It is clear that, throughout, the morality
of a slave woman was much less regarded than that of a freewoman’.

Far more important in law and more fully recorded is the gradual
recognition of servile cognation. In no other branch of law is the
distinction so marked as here, between the rules of law and the practice
of every day life. It is well-known, on the evidence of memorial in-
scriptions and lay literature?, that slaves lived together in permanent
union as man and wife, and were regarded, and regarded themselves, as
married, and as sharing all the ordinary family relations.

But the law takes a very different view. In law, slaves were
incapable of marriage®: any connexion between them, or between
slave and free could be no more than contubernium™, and thus enslave-
ment of either party to a marriage ended it". Accordingly, infidelity
between slaves could not be adultery® and though a slave could be
guilty of adultery with a married freewoman®, it was not possible for
an ancille to commit the offence, or for it to be committed with her.
Nevertheless the names of legal relationship were freely applied to the
parties to, and issue of, such connexions: we hear of uzor, pater, filtus,
Jfrater,and so forth, even in legal texts® but Paul warns us that though
these names, and the expression “ cognation,” are used, they are without

1 C.Th.15.8.2; C.11.41. 6. 2 Ante, p. 37.

347.10.9.4; 47.2.83. 2. It might give rise to actio Aquilia and even servi corrupti, and
both would lie in the same case, 48. 5. 6. pr.

4 Ante, p. 70, 5 Ind.
6 C.9.13. le. In earlier law it was dealt with as vis, 48. 5. 30. 9.
7 47. 10. 15. 15.

8 Wallon, op. cit. 2. 180; Marquardt, Vie Privée, 1. 205; Erman, Servus Vicarius, 442 sqq.
9 Ulp. 5. 5. 0P 2.19.6; C.9.9. 23. pr.
1123.2.45.6; C.5.16. 27. As to Captive, post, Ch. xrii. 12.C.9.9.23. pr.
18 48.2.5; 48. 5. 34; C. 9. 9. 24.
14 48.5.6. pr.; C.Th.9.7.1; C. 9. 9. 28. Adultery was essentially interference with a
wife’s chastity. Similarly corruption of an ancilla though called stuprum was not punishable as
such, P. 2. 26. 16; C. 9. 9. 24

15 P. 3. 6. 88; D. 32, 41. 2‘; 33.7.12.7,12. 33; C.Th. 4.6.3=C. 5. 27. 1; Nov. Mare. 4. 1.
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. _sficance for the law of succession, .So Ulpiag tells us tbat th.e rules
=gn tic succession apply to non-servile cognation, nec enim facile ulla
e %detur esse cognatio?. Diocletian says shortly that servus suc-
servls %abere non potest, and applies the principle in two cases®. So,
cessorffs late law, the title on legitimation makes it clear that an ancilla
even 1 2: be a}concubina for this purpose®. This is an enactment of
covle n(t):ine who had already made it severely punishable for decuriones
Consgali)it ir; any way with ancillae®: it was important that decuriones
tz cO]da have leg.itim:cmte successors on whom the civic burden should
(sie(s):end. Both enactments were adopted by Justinian. {&part from
this, cobabitation with slave women was.not in any way punishable®,

,Even at law, however, these connexions between slaves were not a
mere nullity. So long as all partie§ were slaves there was of course no
great room for recognition, though it went some way ; much further in-
deed than seems to have been the case in other systems’. In a legacy
of fundus cum instrumento or fundus instructus, _the.sla'ves'who worked
it were included unless there was some specu.Ll indication that the
testator did not so intend®. Paul tells us that it must be understood
to include the uxores of such slaves®, and Ulpian lays down the same
rule for wives and children on the ground that the testator cannot be
supposed to have intended such a cruel separation™. ‘It must be noted
that all this turns on presumed intent. There was nothing to prevent the
legacy of a single slave away from his connexions. Thus, where a business
manager employed in town was legated, Paul SaW no reason to suppose
that the testator meant the legacy to include his wife and children™.

And where a certain ancille was left to a daughter, to bfe given to her
on her marriage, Scaevola was clear that this did not entitle the legatee
to claim a child, born to the ancilla before the marriage took place on
which the gift was conditional®. .

There were, however, cases which had nothing to do with intent.

Thus it can hardly be doubted that the rules we have already stated,

according to which the issue of an ancilla do not belong as fruits to the

138.10. 10, 5. 2 38.8.1. 2. .
® C.6.59.4. The master of an ancilla can claim no right of succession to a freemgm who
cohabited with her; there is no doubt an underlying mistake as the effect of the Sc. Claudxgnum;
- £.9; a child born of & freewoman aud a slave is a spurtus and cannot rank as his father’s son,
though the father be freed and become a decurio, C. 6. 55. 6.
¢C.5.27.1; C. Th. 4. 6. 3.
> C.Th.12.1.6; C. 5. 5. 3. .
¢ InA.p, 554 Justinian seems to be undoing, but without penalties, some unions between slaves
and free which had been suthorised by the invading ‘“ tyrannt.”” See Pragm. Const., C. I. C.
(Be;lm) 3. 80L. The unions were to have no legal effects.
Jews, Winter, op. cit. 44, 45; America, Cobb, Slavery, 245, 246. .
© 83.7.18, 11. ' Even the vilicus, 83. 7. 18. 4. But not a slave who rented the land from hig
master, k. ¢, 90, 1.
P

. 3. 6. 38, 16 83. 7,12, 7, 12. 33. 11.33.7.20, 4.
12 33. 5, 1.
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bonae fidet possessor, or to the usufructuary, or, in the case of dotal slaves,
to the vir, are largely based on recognition of the claims of nature!. So,
too, it was laid down by Constantine that in tudictum familine ercis-
cundae, or communi dividundo, the slaves were to be so distributed that
those related as parent and child, or brother and sister, or husband and
wife were to be kept together®. It is noticeable that in nearly all these
cases, the recognition extends to the tie of marriage as well as to that
of blood. So, too, in the actio redhibitoria we have seen that if several
were sold together who were related as parent or child or brother, they
could be redhibited only togethers.

The same recognition is brought out in a very different connexion
by Venuleius. He tells us that though the lez Pompeia de parricidiis
applies on its terms to lawful relationships only, yet, cum natura com.-
munis est, similiter animadvertetur, in the case of slaves®.

When the slave becomes free the question of the importance which
the law will attach to these previous relations becomes more important.
It should be noted that there are two distinct questions: how far do
they restrict the man's liberty of action? How far can they create
rights ?

Restrictively the recognition was fairly complete. Labeo held, in
opposition to Servius, that the rule forbidding wn us vocatio of a father,
without leave of the Praetor, applied to fathers who were slaves at the
time of .the birth®. We are told by Paul that servile relationship was
a bar to marriage—the cases mentioned being child, sister, and sister’s
child, and, though the parentage were doubtful, the rule applied on
the father’s side as well as on the mother’s®,

So far as giving rights is concerned, the classical law went no further
than, in construing wills, to extend such words as filius to children born
in slavery. The earliest case is that of a man who, having no son, but one
who was born a slave, instituted him heir, (he having been freed,) and
then said, “ If I have no son who reaches fuil age, let D be free.” Labeo
took the strict view, that D was free. Trebatius held, and Javolenus
accepted the view, that in such a case the intent being clear, the word
Jilius must be held to denote this son”. Scaevola and Tryphoninus lay

1 Ante, pp. 21 sq.

2 C.Th. 2,25 1; C. 3. 38. 11. The text speaks of agnatio, but not of course in a technical
sense. So also 83. 5. 21,

321, 1. 85, 39. Here too the rule is applied to contubernales: the form of the text suggests
compiler's work, though the rule itself would not be out of place in classical law. A slave
concubine and her child were not to be seized in bonorum venditio. P.1.13a. 1g; D.42.5.38.pr.

 48. 2, 12. 4. References to cases in which slaves were allowed a de Jacto power of
testation within the familia are not illustrations of the present point: such wills had no legal
force. See Marquardt, Vie Privée, 1. 222.

52 4.4, 3. Severus in the text, but Servius seems more probable. See however, Roby,
Introd. to Digest, clviii.

©23.2.14. 2. As to afiinitas Paul is less clear. He says that in so doubtful a case it is best

to n_.,bstain: this must be taken as law in the time of Justiniaun, 23. 2. 14. 3. ’
28. 8. 11.
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‘i i which the facts are rather complex, but
down & Su?llllar ril;ie lfzraoc::e;frpose, is that in construing will.s Sfilius
of w}:;:: sﬁc(}al %hilydren: it does not seem to be thought material that
u dren.
there Sh.o u.ld tioioaofﬁsiecgélcirii:d step. He observes that the 'rules. of
J.usi'slnlajn bonorum possessio do not apply to servile relatlonsl.ups,
prommltyh m'n adjusting the hitherto confused law of patronal relations,
but t.ahat ::—, if a slave has children by a slave or freewoman, or an
prm'ndesht a::hildren by a slave or freeman, and he or she is or becomes
amlli a}Slildren shall succeed to the parents and to each other and to
free, ¢ ﬁ'fdren of the whole or half blood with themselves® The enact-
other (‘;1 l referred to is in the Code, more shortly expressed, in the
pent thzrt,e children are to exclude the patron whether freed before or
fOme or with the father, or born after his manumission®. _
: bei ter on, while preserving the rule that slavery and marriage are
incorr?patible,‘, he allows, by a series of Novels, a right of legitimation of
children of a freeman by a slave, if he 'had freed her and them., 'and
obtained for them the dus regenerationis®. Most of: these provisions
deal with oblatio curiae, and are part of the machinery for keeping

the lists of decuriones full.

inel

The fact that an actio iniuriarum may lie on account of insult to a
slave is, again, a recognition of his human chax:acter. The matter pre-
sents some difficulties: the chief point to note is that though the action
is necessarily acquired to the dominus, it is brought sometimes for the
insult intended to the dominus, sometimes without reference thereto:
it may be either suo nomine or servi nomine®. '

The Edict contained a provision that for verberatio contra bonos
mores or for subjecting the man to guaestio, without .tlfe owner’§ con-
sent, an action would lie in any case’. Even a municipal magistrate

131, 88.12. At the time of the fe. in the text, donee is still a slave, but it is post mortem
legatarii, and donee is to be freed by h{res: she is thus free at dies cedens of the fc. Tuliz pméltrof
the allusion to the . Falcidia is that if she claimed under the second will she wo saffe
deduction of 4, as this land was all the heres took.

2 In. 3.6.10. . . :

$ C.6.4.4. Seealso C.6.57.6. This contemplates a quasimarital relation before manu-
mission, and is not designed to give rights to those who would have been spuri? hiad their
Darents been free. The enactment of Diocletian still held good (C. 6. 59. 4, ante, p. 77).
But while the classical lawyers contemplated only interpretation of wills, Justinian gives
rights on intestacy. And though he is discussing patronal rights, the words of the In. are wide
eno;xg\}lx to cover the case of ingenut cohabiting with slaves.

Nov. 22,9, 10.
.. ® Nov.18.11, 38. 2. 1, 89. Details seem unnecessary. In 23. 3. 39. pr. we are told that
ifa quasi dos has been given by ancilla to servus, and being freed they continue together and
Peculium is notadeemed, the connexion is marriage and the fund a dos. This merel, shews that
i two free persons were living together the question—marriage or not—was one of fact: the
facts stated are evidence of affectio maritalis.

8 47.10. 15. 35.

T6.1.15. pr.; 47. 1. 2, 4; 47. 10. 15. 34. Authorisation by tutor curator or procurator was
enough, 47.10. 17. 1. To exceed tussum was to act iniussu, h. L. 42.
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might be liable if the flogging were excessivel. But any reasonable
beating, corrigendi vel emendandi animo, was not contra bonos mores,
and so was not within the Edict® Intention to insult the owner was
not needed: it is incorrect to say that it was presumed: it was not
required. The action lay servi nomine®. It seems probable, however,
that intention to insult the dominus might be alleged in the formula,
and proved*, with a view to increased damages.

There is more difficulty as soon as we pass to less definite forms of
tniuria. The Edict continues: Si quid aliud factum esse dicetur causa
cognita vudictum dabo®, a provision which besides covering all other
kinds of insult appears to include the contrivance of verberatio by a
third person®. The system of rules of which this text is the origin is
not easily to be made out. The texts give indications of conflict of
opinion, but the matter may be simplified by striking out two classes
of case in which a slave is concerned in an inturia, but which are
governed by principles independent of our present question. These are:

(1) Cases in which an insult is committed to the slave, but is
actually expressed to be in contumeliam domini. Here the slave is
merely the medium through which the wrong is done: the master’s
action is suo nomine, governed by the ordinary law of inturia.

(2) Cases in which the iniuria does not take the form of an
“insult,” in the ordinary sense, but is a wilful infringement of right”.
The wanton disregard of a man’s proprietary and other rights is a
form of ¢niuria too well known to need illustration. Such wanton
wrongs might be committed in relation to a slave. But they have
no relation to our problem, even where the wrong done was one which
could not be done except to a human being.

The question remains: under what circumstances, apart from the
Edict as to Verberatio, did an action lie for an insult to a slave, and was
it in any way material that there should be intention to insult the
dominus? It is clear that, if intention to insult the dominus was present,
the action was suo nomine and not servi nomine, the latter action being
available if there was no such intention. This is expressly stated in
one text®, and appears from others, which, comparing the case in which
the person insulted is a slave with that in which he is a liber homo
bona fide serviens, state that if there was no intention to insult the

147, 10. 15. 39. Details, 4. ¢. 32. 2 47, 10. 15. 38.

8 47.10. 15. 85; C. Th. 12. 1. 89. Thus while a redhibiting buyer need not return ordinary
damages for sniuria, since they were for the inturia to him, he must where it was for verberatio
or quaesézlo: it is, in relation to the slave, an acquisition through him, 21. 1. 43. 5; 47. 10. 29.
ante, p. 61.

4 Arg. 47. 10. 15. 35, 48; Coll. 2. 6. 5. 5 47.10. 15. 34. 6 47.10. 17. 2.

7 e.g. castration of a slave, 9. 2. 27. 28. The Edict of the Aediles gave an alternative
ren;eti’y}, z;gpa;gexggy tn quadruplum. Lenel, Ed. Perp. § 293. 11.
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dominus; he

; e otherl i . .
in t}lt was not, however, every insult to a slave which gave an actio

servi nomine. It must be something serious;‘not a mere
levis perc'ussio or levis maledictio, but real defamation or serious 1n.suli?2_
This restriction 1s part of the application of the words, causa cognita, n
the Edict®. The quality of the slave would affect the questlon:. to a
common sort of slave or to one of bad fame, or careless, a greater insult
would be needed to cause the Praetor t‘o grant a formulaj, and perhaps
it would be altogether refused (except in case of verbemtw,. etc.), where
the slave was of a very low order. The matter was wholly in the hands
or’.
o tlll;: Ii)rf::rt;tion to insult the dominus were alleged, the words A’ A
infamandi causa Were inserted in the formula®. 1t does not appear that
any other legal result necessarily followed. The bexts de?.hng w1.th‘ th.e
matter seem to shew that no action lay suo or servi nomme,.for MUra
to a slave, apart from the edict as to verberatio, unless the insult were
atroz of a serious kind®. There are, however, some remarks to make

has no action at all in the latter case and none suo nomine

INIUTTATUTY,

n this.

° (i) The granting of the formula being left by the Edict to th.e
discretion of the Praetor, it is unlikely that iniuria atroz had in this
connexion, (if anywhere,) a very precise meaning. On the other h.and 1t
is likely that where intention to insult the dominus was alleged in the
intentio, and so made a condition of the condemnatio, the formula
would be issued more readily than where no such intention was
alleged, and damages would be on a higher scale.

(i1)) The fact that an insult expressed to be an insult to the master
need not be atroz, while one so intended, but not so expressed, must be,
to give an action, is not surprising. In the former case the tendency
to lessen the respect in which the insulted person is held appears
directly from the facts: there can be no difference between different
words but one of degree, sufficiently represented in the amount of
damages awarded. Tn the latter case the difference may be one of
kind.  Contumelious treatment of a trusted steward may well have
2 defamatory effect on his master, and, if it be shewn to have been
done with the intent of insulting him, will give rise to an action
U0 not servi momine. But an abusive epithet thrown at a humble
slave cannot really affect the respect in which his master is held, no

147.10.15. 45. & pro libero se gerentem...mon caesurus eum St meum Scisset, non posse eum

quast mihg inturiam fecerit sic conveniri Mela, scribit. See also k. 1. 48—if the slave is bonae fidet
Eg’s:.essed, and there was no intent to insult any but the slave, the dominus has an actio serve
ine.
247.10. 15. 44, S h.1.43. Seealso C.Th.12.1.39; C.9.35.1,8.
5 47.10. 15. 44. The Inst. 88y minuitur in the case of these inferior slaves. In. 4.4.7.
Lenel, Ed. Perp. § 194, . 3.222; In. 4.4.3; C.9.35.8.
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matter what may have been the intention of the speaker It follows
that the master will have no action suo or servi nomine

(i1) These considerations explain why the master had an action
servy nomwne when there was no intention to insult him, and why 1t
was limited to the case of atrox wnwwria  There can be no ordiary
actio tmurwrum under the general Edict, because there was no inten
tion to insult’ But under the large woids of the special Edict theie
was plainly a power to give an action 1n the case, not so much on the
general principles of the actio wnwurarum, as on the ground that injury
18 1n fact caused to the plamntiff’s reputation, and justice requues that
compensation be given for the harm done There 1s no sign that the
action was 1n any practical sense a recognition of the slave as having a
reputation to lose 1t 1s the damage to the master that 1s considered:
The case 1s different with verberatio and quaestio  there, at least 1n the
opmon of the later juusts, the feelings of the slave himself aie con-
stdered® The difference in conception 1s probably an accidental result
of the fact that under the special Edict the action was not given as a
matter of course causa cognita wdicrum dabo

(1v) The action se2 v nomane was the last to develop The Edict does
not distingmish 1t Gartus shews no hnowledge of two types of action
resulting from 1nsult to a slave* All the texts which expressly mention
1t are from Ulpian® It bhas all the marks of a purely juristic creation®

Of the slaves civil position 1t may almost be said that he had none
In commerce he figures largely, partly on account of the peculium, and
partly on account of his employment, as servant or agent His capacity
here 15 almost purely derivative, and the texts speak of him as un-
qualihed m nearly every branch of law They go indeed beyond the
mark General propositions are laid down expressing his nullity and
mcapacity m ways that are misleading unless certain correctives are
borne in mind  We are told that he could have no bona, but the text
itself reminds us that he could have peculwm’ The hability of slaves
on their delicts was recognmised at civil law®  But we are told that they

1 47 10 pass

247 10 1 3 spectat ad nos, C 9 35 8 damms haberi rationem  The action did not pass on
alienation or manumission of the slave 47 10 29

3 C Th 12 1 39 wuwura corpors quod etiam in sertis probiosum, 47 10 15 35 haec enum et
servum sentvr e palam est

4G 3222,In 443 5 locc ertt

6 Condemnation produced infamia even where the person directly insulted was a slave (C 2
11 10) If both insulter and nsulted are slaves noxal hability and no infamaa (47 10 18 1)
The actio inwuriarum was 1n some cases concurrent with one under the lexz Corneha But this
was not available where the wrong was done to a slave (47 10 5 6) As to the concurrence of
the actio 1maurarum with one for damnum, there was dispute among the jurists  Hee 47 10 15
46, 44 7 32 34 pr 411 53,9 2 51,19 5 14 1 48 5 6 m etc The matter has no
special connexion with the case of slaves See Girard, Manuel 396, Permce, Labeo, 2 1 45
The dominant view seems to be that the actions were cumulative

50 16 182 844 7 14
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could pot be bound by contract, (in personam serwilem nulla cadit
oblzgatw’)l and that they could be neither creditors nor debtors 1if
expressions contradictory of this are found (and they are common),
the legal reference 18 to the domanus® But this 1gnores the fact that
they were capable of natural right and obligation and the true rule 1s
expressed 1n & text which says ez contractu cunliter non obhgantur, sed
waturaliter obhgant et oblgantur?

The exclusion of slaves from a number of actus legitumi seems to
rest rather on the absence of cwitas than on their slavery Thus a
slave could not be witness or libripens 1n mancipation such a person
must be a cuns®  He could not be or have a tutor’ He could make
no will, and 1f he became free a will made 1n slavery was still void
We are, however, told that slaves have testamenti factio® This means
that they may be mstituted, exther for their masters, or, with a gift of
liberty, on their own account But this employment of the expression
testaments fucto puts the lawyers in some difficulty when they have to
explain why a slave cannot witness a will They put 1t down to his not
having wuris cunles communionent wn totum, nec praetoris quidem educti’
This curiously guarded expression 18 no doubt due to the fact that the
writer was face to face with the awkward fact that a slave could be
heres But 1llogical compromises of this kind are inherent 1n the Roman
conception of slavery

In 1elation to procedure the incapacity of slaves 18 strongly accen-
tuated® They could not be 1n any way concerned in civil proceedings,
which must be, from beginning to end, 1n the name of the master® As
they could neither sue nor be sued, they could not vahdly stipulate or
promise, 1n the procedural contracts wudicio sists or wudicatum solw, and
so they could not bind a fidesussor by such a promise* Judgment
against a slave was null and voud 1t gave rise to no actio wdicate de
peculro, since 1t was not a negotrum of the slave In the same way
absolution of a defendant, where the plamntiff was a slave, did not in
any way bar his dominus®™ A slave’s pact, ne a se peteretur, was in
strictness void, though 1t might give the dominus, if he were sued,

144 7 43 50 17 22 pr 215 1 41

544 7 14 12 b 13 pr TIhe fact that the obligation was not c1zalzs made 1t worthless in
many cases A master s promise to free lns slave meant nothing (C 7 16 36) A promse to
81lve surety was not satished by offering a slave unless the circumstances made the master lisble
wm a:olzdum 46 1 3 post Chh 1x xx1x

4G 1119 5261 14 15 628 116 19
Th 28 1 20 7 This s subject to the rule already mentioned as to error communis (C 6 23 1)

ey could of comse write the will at the testator s direction 28 1 28

102211 13 4572 4912 pr G 3179 92882,211 13, 50 17 107.
demand 11 9 pr 13 1If they did so promise when supposed to be free fresh security could be

ablznw:g mlg wr.ts 20 cas?r folx; the r]ulei) lel:rrar cf)m:inums jl"acu s ;o makti1 the master wholly
nfair to him 0 have a hability only de peculio was unfair to the oth

the slave Liab]e was meaningless 2 8 8 2 yonydep o Tomake

n
151 53 Sl—ﬁ 1,C 3 4 5, C 316 7 Sumlarly compromissum by servus 13 null,
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an exceptio dols’. On the other hand if the pact had been ne peteretur,
or ne @ domino peteretur, then, whether the original transaction had
been the slave’s or not, the pact gave an ezceptio pact conventr®. The
distinction is not unmeaning: whether there had or had not been a
pact was a question of fact: whether there had been dolus or not left
more to the iudez. They could not interrogare in ture or be inter-
rogated to any purpose®. As they could not be parties, so they could
not sit in judgment. We are told that they could not act as sudices,
not, it is said, for lack of ability, but because, as in the case of women,
moribus receptum est. Similarly they could not be arbitrators: if a slave
were appointed we are told that as a matter of convenience, if he became
free before decision, the parties might agree to accept his decision. But
this depends on his freedom, and is only a way of avoiding the trouble
of a new appointment®.

There were other less obvious cases. Slaves could not be custodes
ventris against supposititious children®, though they might accompany
the person responsible. This is an express provision of the Edict: its
reason is that such a custos is likely to be required to give evidence,
and the evidence of slaves was not readily admitted. They could not
opus movum nuntiare, their nuntiatio being a nullity. This seems to
be due to the fact that the nuntiatio was a procedural act specially
prescribed in the Edict as the first step in a process, aiming at an
injunction’. On the other hand, nuntiatio could be made to a slave.
The receipt of the notice was no formal act: we are indeed told that
it may be made to anyone, provided it be in re presenti operis so that
the dominus may hear of it®.

There are some exceptions to this rule of exclusion, but they are
only such as to throw the rule itself into relief, for the exceptional
nature of the case is always either obvious, or expressly indicated.
Thus though they could not be custodes ventris®, yet, if a slave were
instituted si memo natus erit, he was allowed to take some of the
formal precautions against supposititious children : the exception being
expressly based on his potential freedom®, For similar reasons, though
they could not have procurators in lawsuits, they might have adsertores

12.14. 21, 1. 29, 14.17. 7—19, 21. 1.

311. 1. 9. 2. They could not have procurators for lawsuits as they could not be concerned
therein, 3. 3. 33.

45.1.12. 2.

54 8. 9. pr. As to error, ante, p. 6. So they could not consent to the choice of an
arbitrator, a.ng the decision of one sq{ a%polintedl was not binding on either party, 4. 8. 32. 8.
10 39. L.

6 25. 4. 1. 10. .
® Tbid., k. t. 5. 2. The trespasses mentioned by Cicero (Pro Caecina, 8. 11; Pro Tullio, 8)

were mere trespasses, not procedural acts, though they had procedural effects.

9 25. 4. 1. 10.
1095, 4. 1. 13. The act does not create obligation; thus no question ariges of acts done in

slavery profiting after liberty, post, Ch. xx1x.
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(and later provumtores) in causae liberalesl. One set of texts raises an
apparent dxﬁicglty‘. ‘ A slave could offer, and take if it were offered to
him, an extrz.z-_]}ldwlal oath, with tfhe usual obligatory results, subject
to some restrictions not ‘hexte'matenal’. There was nothing exceptional
in this. But the extra-judicial oath, being purely matter of agreement,
could alw.a,ys bfa refu:sed, and one tp vs.rh‘om it was offered had not the
right, which existed in case of' the judicial oath, to offer it back again:
susiurandum quod ex conventione emtra iudicium defertur referri mon
P otest?. 'Anot‘her text says: s servus meus delato vel relato e1 ture-
wrandq turavit......puto dandam mihy actionem vel exceptionem. propter
conventionem* The last words shew that the reference is to an extra
judicial 'oath: th'e .word relato is explained by the fact that the
rule against relatio in such cases means only that if it were offered
back, the offeree need not take it. The case supposed in the text is
that the slave has offered an oath: the offeree has returned it and th
slave has then voluntarily taken it. )
As mcapa.blepf 'taking part in procedure slaves could not be formal
accusatores in criminal charges®. It is no doubt partly on account of
this exclusion tha?t Hadrian enacted that complaints by slaves of ill-
treafment l?y their masters were not to be regarded as accusationss
].Sut it was In gen'eral as open to them as it was to freemen to “inform ”
i).e. to make delationes to the fisc of cases in which property is claimabfe
y the fise, and. also of criminal offences. Both kinds of information
::) 1?;11163 céelatlzo, though in legal texts the term is more commonly
ted to fiscal cases®, 7.e. to notifications to th
lied ; , e fisc of property to
:il}i}:ultt rlila; : CI;‘I}T (such as bona vacantia), which someonepispholging
oot ¢ fy l;e duee tt',()w<t)hclzamsses may indeed overlap, since the right of
e commission of a crime involvi i
Informers were entitl oo & e
ed to a reward, a fact which prod
professional delatores, the evil r ’ ng & o e A s o
L de , esults compelling a number of
(I)rllleezts plt)lmsh_mg fal§e delations to the fisc, andc, in some casesen'z:fe
. elatio of crime was a form of blackmailing, which call;d for

! Post, Ch. xxvirr, A
» Ch. 3 . lave could f 11 i i
on murder of 8 | formally begin proceed 1
;lmm e li?) . 3;1; Iéxaitelré 1Thes lcua;ae is e:ltgeptional, ml;d mor;ggirfogh?a ggrexl(fzflcti(x’x; Iﬁa%:l ggﬁg

05505510m e Nerd b 3. 1 es could not appeal on behalf of absent mast,

¢ indges move 10, ehalf _of an absentee, and was invaded by fo: th se by _but There
couly ear even his slaves, C. = 'y Th 4.9 (aaa) & pent
cor Th.4.22.1=C. 8.5.1; C. Th. 4.92. 4 (396). Slgaves

2pply for 5, y
17 onorum possessto for the master, but this could be given without application,

212.2.90-9
- 2. 20—23. Post, Ch
.5 This hag 08¢, Lh. 1x, 819,917
;’_‘ltlh & gift, of 15)(}3‘;:;‘%5?(; 9“3 who accuses a will as_falsum if}::s any gift, 34 122, 2%
acoues Jélsum. “He failed angiped B cres, on Whom his liberty was not charged Yttt e
0 M 4
s orr’ 48. 10. 24. gift: the fc. was not affected, the slave not being an

Case 3 . . .
Strafrech, 87;. of its application to criminal charges, see p. 86, n.2. See howew.
-85 m. 2 er,

eneral prohibit;
C. 10, 13 5 Prohibitions, P. 5. 13. 1; Falge delations, 49. 14, 24, C. Th. 10. 10 passi
. - 10, im,

8541 : 95 ‘lrae delations, 34. :
Mommsen, g Jelations 8747 :;qu., C. Th. 10, 10 passim, C. 10, 11. 5, 7. Rein, Criminalrecht

Mommsen,
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repression as early as A.D. 20, but an information, if proved, does not
seem to have been punishable in ordinary cases®. But even for crimes
slaves were forbidden to inform against their domini. It seems that
Constantine allowed no exceptions, but ordered the slaves to be in all
cases crucified unheards. Several enactments toward the close of the
century except maiestas’, and Justinian’s Code omits this prohibition
in Constantine’s enactment®. And the Digest, laying down the general
prohibition as to fiscal causes, and crediting it to Severus®, allows slaves
to accuse their masters for matestas, for suppressing wills giving them
liberty, for frauds on the annona publica, for coining, regrating, and
revenue offences’.

The capacity of slaves as witnesses requires fuller treatment. As a
rule their evidence was not admissible in civil cases®. But the exclusion
of such evidence, besides being a sort of self-denying ordinance, must
have led to miscarriages of justice. Accordingly, convenience suggested
a number of exceptions. Of these the most important is that they
might give evidence in matters in which they were concerned—de suo
facto—in the absence of other modes of proof, e.g. in case of transactions
with them without witnesses?. We have no limitative enumeration of
the cases in which their evidence was admitted®. Justinian adverts to
a distinction drawn by earlier leges in the case of hereditas, according
as the question is of the hereditas itself or of res in it, and provides
that, whatever the form of the action, slaves shall be put to question
only as to res corporales, and only those slaves who had charge of the
thing, but in that case even if they had freedom by the will. Probably
the older law allowed no “ examination” of slaves given freedom unless
the will was disputed, and then allowed it freely™. A text in the Digest
may be read as saying that slaves may be tortured in any res pecuniaria
if the truth cannot otherwise be reached™, but it probably means rather
that it is not to be done in any res pecuniaria if the truth can otherwise
be reached, If understood in the former sense, it would render meaning-
less the texts which speak of torture of slaves as admissible in certain

1 Coll. 8.7.2,3.

2 Pelation of crime, 34. 9. 15 87.14. 1, 5; C. Th. 9. 5. 1; 9. 7. 25 9. 16. 1; 10. 10. 1, 2.
Rein, loc. cit.; Mommsen, op. cit. 493 sqq. C. 10. 11. 4, notissimum est eos solos exsecrabiles
nuntiatores esse qui fisco deferunt.

8 C. Th. 9. 5.1." Bruns, op. cit. i. 249 for a fragment of the original of this lex. See also
C.10.11.8. 2.

4 C.Th.9.6.2,3; C.9.1.20; 10.11. 6.

5 C.9.8.3; C. Th. 10. 10. 17. 6 49, 14. 2. 6.

7TP.5.13.3; 48.4.7.2; 48.10. 7; 48, 12. 1; 5. 1. 53; C. 10. 11. 7, 8. 2. The rule as to
suppression of wills dates from M. Aurelius. The rules are somewhat similar to those as to
evidence of slaves against their masters.

8 Nov. 90. 6. 9 P.5.16.1,2; D.22.5.7; C. 9. 41. 15.

10" Cages as to ownership of them (C. 3. 32. 10; 9. 41. 12), tutela, disputed hereditas (P. 5. 15.
6; 5.16.2; D.34.9.5.15; 48.10.24; C.9.41L. 18), edictum Carbonianum (37. 10. 8. 5). Justinian
gllowed them to be examined as to the correctness of the inventory made by the heres (N. 1. 2).

1 C. 9. 41. 18; post, Ch. x1. 12 48, 18. 9. pr., Pius and Severus.
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urgent cases, and subject to _the same restriction?, and would be incon-
sistent with another text which implies that the evidence of slaves was
admissible only in & limited class of cases?

In cases in which the evidence of slaves was admissible it was taken
pnormally by torture?®; indeed it appears that it could not be received in
any other form2 It should be added that, while the evidence of slaves
was not to be used except where proof was lacking, on the other hand
recourse was not to be had to it, at least in later law<, unless there was
already some evidence?.

In criminal matters also the examination of slaves was, normally, by
torture®. But evidence so obtained is always doubtful: scorn of the
torture and hope to placate the torturers were possibilities to be con-
sidered before it was applied”. It was therefore subject to some
restrictions, in the framing of which no doubt humanity had some
place®. There must be no torture unless there is on the one hand,
need of further evidence, and on the other. at least, one witness,
already®. As early as Augustus it was enacted that torture was not
to be resorted to except in serious crime¥, and Hadrian provided
that those slaves were first to be tortured who were most likely to be
in‘formed on the matter™, A third person’s slaves could be tortured
without his offering bh.em, but only singly, and only when security
or promise had begn given for their value, with a double penalty if
it were per calun?mam accusatoris™. The value could be recovered by
an action praescriptis verbis though the agreement were informal A
slave manumitted to avoid the torture could still be tortured® On
the other hand slaves ex domo accusatoris were not to be too readily
:z;szpt;itfc;; ;z;::;‘e;: a;la,:ss vlv‘ex.'emnotItoibe 1killed under torture, yt

hange o the. e pplicio™. It is clear that the officer in
nta had a very wide discretion. But the torture

leg.C.9.41, 12 22
s 1. 12. 3. 5. 21. 2.
P.5.16.2; C. 3.32.10; D. 48. 18, 9. pr., 20. Mommsen, op. cit. 412 s¢q.

4 X ¢ $
. g? Iii gs, }2) 2.17. 12, wrongfulsa‘tiignlsglon of it w(t}aa ground of appeal, 48.qq19. 20.
R -19.1,9.1;5 C. 4, 20. 8.

8181 271. 23, and adjoining texts. In one case torture was preferred to a cruel master,

. Similar case Val. Max. 8

bein . Val. X. 8. 4. Mommsen, Strafrecht, 416 h j

ot goﬁ(t)r :gfc tlefdhe ﬁl‘:znt%?cglﬁ thzlrl:iggl}ljge'u}?ger tgrtfure, ti:lere would be ﬂo?cay sifttlx:: ffggt: 13::2
% . ] wish to satisfy itself. Cp. p. 96, n. 2.

ut & slave might be tortured many times: Val. Max. loc. clztp spenkxé of octies tortus.

9P.5.14.4; C H £
of & tortared sla,.ve.. 9.41.8; D.48.18.'1. 1, 2, 10. 3,18, 8,20. No judgment on sole evidence

i‘l’ 48, 18. 8,
48.18. 1. 2. Women to b i
Women ot . o be tortured only in extreme cases and on suspicion:
at all, D. 48. 19, 3; P. 1. 12. 4; C.9.41.3. Pius seems to have lai%ldo:lvn tpl::gsl:z:

rule for children und,
: er 14, i i
mazlgstézs and was not, ubsol{:t}:a?tlig.h ]eiS.telx()t,slg‘.l%geSt thet in later law the rule did not eply to
s 16.95 481. 7&1}1(}. 9. 46. 6; P. 5. 16. 3; D, 48. 18. 13,
. u g 15 1 13? ;;mts d'i?;ls ;s:ltéloxi,lsl;spf;teg shtzg'e, but the rule is probably general,
. ; ; P.5.16. 9; . 4. 12. 8; i i i
ves sometimes deposited with sequester, ut qms?i: 2fb22t:2trl?g t%d ';opfm& Fost, Oh. xxv.
u . 16.38. 7. pr.

18 48, 1
8.1.3, 10. 4. 16 48, 18. 7
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was to be in reason and this was for the judge to determinel. Tt
seems indeed that the question whether a man should be tortured at
all was always in the discretion of the court, and not of a party>.

It is frequently laid down that a slave is not to be examined for® or
against* his dominus, or one jointly owned for or against either masters,
As to evidence against domini this is a very ancient rule. Tacitus,
speaking of A.D. 16, alludes to it as based on vetus senatus-consultums,
According to Dio Cassius’, Julius Caesar solemnly confirmed the rule.
Cicero in several passages® refers to it, basing it not on the doubtful-
ness of the evidence, but on the reason that it exposes the master to an
ignominy worse than death. Augustus and Tiberius evaded the rule
(in maiestas), by ordering the slave to be sold to an actor publicus®,
Tiberius even disregarded it altogether™.

The exclusion of evidence on behalf of the master seems a much
later notion. From the language of Tacitus it does not seem to have
existed in A.D. 20, A text from Papinian quotes Hadrian as holding
such evidence admissible. On the other hand Paul speaks of the
evidence as excluded®, and an enactment of A.D. 240 speaks of this
as an old established rule’. It is plainly the settled rule of the Corpus
Turis.

The rule applied even though the master offered them or an out-
sider was willing to pay their price’®. Ownership shewn as a fact,
whatever its origin, barred the quaestio®. Nor could those who had
formerly belonged to him be heard”. Bonae fider possession equally
barred the evidence® It was not merely excluded: it was capitally
punished, at least if volunteered®, and it may be added that evidence
without torture was equally inadmissible®. The exclusion applied dlso

1 48. 18. 10. 3.

2 Mommsen, op. cit. 412: & slave witness is likely to become a defendant: the texts do
not distinguish clearly.

8 C.4.20.8; C.9.41. 6,7, 14.

4P.1.12.3; 5.13.3; 5.16.4; C. 4.20.8; 9.41.6,7; D.1.12. 1. 8; 48.18. 1. 5,9. 1, 15.

2,18. 5,6, 7.
5 P.5.16.6; C.9.41, 13; D. 48, 18. 3. In civil or criminal cases, P. 5. 16. 5.
6 Ann. 2. 30. 7 Dio Cass. 57. 19.
8 Pro Milone, 22; Pro Rege Deiotaro, 1.
9 Taciti Ann. 2. 80; 3. 67; Dio C. 55. 5. 10 Dio C. 57. 19.
11 Ann. 3. 14, 12 48, 18. 17. 2.

13 P.2.17. 12. He seems to admit it in D. 29. 5. 6. 2. But it was allowed in the case there
dealt with. Post, p. 95.

1.C.9.41. 6. 15 48.18.1.18,18. 7.

16 48, 18. 18. 8; P. 5. 16. 8b. It was the first thing looked at. Servus heredis could not be
iorgured in re hereditaria though it was supposed he had been bought to bar his evidence, 48. 13.

17 C. 9. 41. 14; e.g. a servus poenae formerly his, 48. 18. 17. 3, or one he had redhibited or
sold (48. 18.11,18. 6; P. 5.16. 8. Cp. 21. 1. 60; 47. 2. 17. 2; ante, p. 61).
A 19148. 18.1. 8. If ownership in litigation, he who gave security was owner for this purpose,
.t 15. 2.
19 Mommsen, op. cit. 415, citing C. Th. 9. 6. 3, 10. 10. 17 (C. 9. 1. 20; 10. 11. 6), C.10.11.8.2.
Bruns, Fontes, i. 250.
2 48.18. 1. 16, 9. 1.
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to slaves owned by father, child, or ward, except, in the last case, in
the actio tutelae’. . ]

On the other hand an ownership created -after proceedings were
begun Was Do bar, nor was apparent ownership ur}der a transaction
which was absolutely voidZ The slave of a.corporatlon could be heard
against its members: they did not own him® And servi hereditari
are not slaves of the claimants of the hereditas, at any rate in an action
concerning it, involving an allegation that the will was forged®. The
uncertainty of ownership is mentioned, but this might better have led
to exclusion.

It was not only in relation to evidence on behalf of the dominus
that the rules underwent change : it is clear that in many other points
the rules of later law are the result of an evolution, the tendency being
always in the direction of exclusion. Thus Paul allows torture of a
slave, collusively purchased, the purchase being rescinded and the price
returned®. The Digest appears to limit this to the case where the
acquisition is after the case has begun®. So Paul says that a slave
manumitted to avoid torture can still be tortured”. The Digest in an
extract from a work of Ulpian lays down the same rule, attributing it
to Pius, and adding, dummodo in caput domini non torqueaturs. If a
slave under torture did incidentally reveal something against his master,
it was laid down by Trajan that this was evidence?, and Hadrian
speaks, obscurely, in the same sense®, Elsewhere, however, Hadrian
and Caracalla are credited with the contrary view, and we are told
that the opinion of Trajan was departed from in many constitutions®.
Severus and Caracalla say that such evidence is to be received only
when there is no other proof®. Paul declares that it is not to be
listened to at all, In a.D. 240 this is declared to have been long
§ettled15, and, the enactment of Severus and Caracalla having been
mserted in the Digest, in a somewhat altered form, this must be
taken as the accepted view: the safety of owners is not to be in
t}}e hands of their slaves. What is demonstrated in these cases is
highly probable in some others. Thus it is likely that the extensions
‘;Oﬂ(li owner to bonae fidei possessors?, and to slaves of near relatives and

ards, are late : the original rule having applied ounly to actual owners,

Lh.t.10.2 . ..

,: é 8.1; 4éf9;’§fllc.a&9'trenszspeculn, C.9.41. 2. 2 48, 18. 1. 14. 15.
s p. 2 ﬁ .}0' D. 48. 18. 2 lays it down more generally.

84818 1. 13 648, 18. 1. 14. 7P.5.16. 9.
N1 1‘; 48.18. 1. 19. 10 5. ¢ 1. 29,
148.18.18. 5; P. 5, 16. 4. s L ©C.9.41.1.1

% 48 18 1 5 C.9.41.6.
i: 48181, éﬁ Cf. C.9.41.1. Wallon, op. cit. 3. App. 12 for some temporary cases.
Ante 88
been law g7 P. 88. So the rule that servus damnati can be tortured, in caput e
what hag aé‘g’g:;l }:1‘1': tl;e assigned reason, quia desierunt eius esse (48. 18. 1. 1172), ::lzsa'r:smi{l l::i:lex
as to past ownership (p. 88) and suggests that the rule of exclusion was late.
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There were some crimes to which the rule did not apply’. Cicero
speaks of corruption of Vestal Virgins, and coniuratio? as exceptions,
It is, however, remarked by Mommsen that these republican exceptions
are political?, and he thinks legal exceptions do not begin till Severus,
It seems likely, however, that the exception, shortly to be mentioned,
for the case of murder of a master was earlier. However this may be,
Severus allowed the evidence in adultery, matestas and fraud on the
revenuet. These exceptions are constant (except for a short time under
the Emperor Tacitus, who abolished them all®) and are repeatedly re-
affirmed®. Other exceptions are mentioned. Several texts mention
regrating, i.e. creating an artifical scarcity in food supplies’. Hermo-
genianus mentions coinage offences®. Constantine allowed the evidence
where a woman cohabited with her slave®, and also laid 1t down that a
slave might be tortured, to discover if his dominus had prompted him to
run away to a third person in order to involve him in the liability for
receiving fugitivi®. The evidence was not admitted in ordinary crimes
of violence™. Thus the texts of the Digest allowing the slave of common
owners to be tortured in the case of murder of one of them, where
the other is suspected®, are the result of the Sc. Silanianum, and the
complementary legislation®.

Paul® tells us that if a slave, who has run away, says, on discovery, in
the presence of trustworthy people, that he had previously run away
from his master, this is evidence available in the actio redhibitoria.
Elsewhere® he tells that in absence of proof of earlier flight, servi re-
sponsiont credendum est: in se enim interrogart non pro domino aut in
dominum widetur. This text appears in the Digest with quaestiont
instead of responsioni. The reason is bad and Paul is the only authority
for the rule. In the Sententiae he expresses a rule that a slave’s evidence
in such a matter is admissible ; the change of word in the Digest means
little. But the other text, which may be the original statement, need
mean no more than that the evidence of trustworthy people as to what the
slave had been heard to say on such a matter, out of court and not under
pressure, was admissible.

In relation to offences under the Lex Iulia de adulteriis elaborate
provisions are laid down. Slaves could be examined against their

11.12.1.8. 2 Pro Milone, 22; Part. Orat. 34. 118.

3 op. cit. 414. £C.9.41. 1. 5 Flav. Vop., Tacitus 9. 4.

6 C.7Th. 9.6, 2; C.5.17.8.6; 9. 8. 6; D. 5. 1.53; 48. 4. 7. 2; 48. 18. 10. 1. Some of the
texts deal with delation and accusation, but if this was allowed evideuce was.

T 5.1.53; 48. 12, 1. All dealing with accusation. Cp. 48. 2. 13.

8 5.1. 53, 9C.Th.9.9.1; C.9.1L. 1. 9C.6.1 4.4

11 Milo’s manumissions are a precaution not so much against law, as against an uncon-
trollable administration.

1229 5. 6. 2; 48. 18. 17. 2. Hadrian.

18 Post, p. 95. Thus when owner is killed, servi hereditaric may be tortured though keres i8

a suus, and the evidence implicates him. 29. 5. 6. 1.
14 21. 1, 58, 2. 1 P.2.17.12; D. 22. 3. 7.
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owners, whether the accuser were a relative or not. It might be a
slave of the accused or of the husband or wife of the accused®. The

oint seems to be not only that slaves may here be tortured against
their master, but that this is the regular mode of procedure and that
there need be no preliminary evidence, or any special reason to think
this slave knows something about the matter. If a slave, liable to
torture in such a case, is freed to avoid the torture, the manumission
is null, a rule of Paul, somewhat stronger than that laid down by him
in other cases® The accuser and the accused must both be present*.
After torture the slaves vest in the State, if and so far as the accused had
any interest In them, in order that they may not fear to tell the trath®
Even if they deny, they still become public property, that they may not
profit by any lie® So also do slaves of the accuser, but not slaves of
extranes, since in their case the reason does not exist”. If the accused
is acquitted he or she can recover from the accuser, apart from calumnia,
the estimated single value of the damage®. If he is condemued, the
surviving slaves publicantur®,

The general proposition that slaves were liable for crime needs no
proof*.  The master’s right of punishment (which did not necessarily
exclude the right of the public authority) was lost, as to serious
crime, early in the Empire®., They must be tried where they had
offended”, and thus the dominus, (who could defend by himself or a
procurator®,) must defend there, and could not have the case removed
to his own province®. The master’s refusal to defend did not amount
to a conviction, or to dereliction. He remained owner; the slave might
be defended by anyone, and would in any case be tried, and if innocent
acq}litted15. Slaves might be tortured on suspicion, and there was an
acto ad exhibendum for their production for this purpose®.  They might

1 48.18. 4, 5, 17. pr. not merely to gi i i
% 9, 17. pr. give every protection, but because it conld hardly ha

?;gnlgozel;thhout_kuowledge of the slaves, Coll. 4. 12, 8. It was not allowed for szq,m‘;:

2o A 1) or mcestA unless adulterous 48. 5. 40. 8; 48. 18. 5. Val. Max. 6. 8.
aSCelldent:s 11015 4. 12, 8; C.Th.9.7.4; C.5.17.8.6; 9. 9. 3; D. 48.18. 1. 11, or of
had s {1511f0r even strangers if employed by the nceused, 48. 5. 28. 6, or one in whom he or she
liberty wasrulct, or b. f. possession: it might be a stutuliber or one to whom fideicommissary
Parenis h( ue, 48. 5. 28. 8—10. Macrobius, Sat. 1. 11. If the slave is declared by both

s 501 ave been dear to the accused his evidence is to have little weight.

5 46.% 6. 9; Coll. 4. 12. 8. 448.5.28. 7.

o 25 .'5: ‘éS. 11, 12. 6 k. 1.13. Tk 14,
485 95 Ii.h& 15, 29, Cond. ex lege. If the slave is accused double his value may be payable,
‘1’042‘; 18. 6.
®. 5. om ’unte-Justmmman sources: Plagium (Coll. 14. 3; C. Th. 9, 18. 1); crimes of vio
COininés('Cl ,TC, Th. 9. 10. 4; 9. 24. 2; 9. 45, 5). Fiscal offences and De?,lation (ante p.leSH;f
12,1, sooilt- 921 1), Seealso P.5.13.8; Coll. 14.2. 35 C. Th. 7. 18. 2; .. 9. 3; 9. 9. 1;

i A‘nte pc.360p. C.1.12.4; 9. 24].214;813). .”.7 i 7.1; 47.9. 1. pr.; 48.8.4.2; 48. 10.1. 13, etci

18 » P, 86. .2, 7.4,

y g: é %1 5 C.9.2.2; anyone in fact can defend, 48. 1. 9; 48. 19. 19.

% 48.1.9; 4 i
1 1¢ i 26.48. 19. 19. Though his ownership remained he could not free, post, Ch. xxv.,
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not, however, be tortured till the accuser has signed the charge, and
given the usual undertakings’ One to whom fideicommissary hiberty
was due was not to be tortured till the confession of someone else had
raised suspicion against him?  Servv heredutaru left to a heres or
extraneus might be tortured on suspicion of having made away with
property, and need not be delivered till after this was done® So a
slave might be tortured on suspicion of adultery with the wife, she
bemng tried first to avod praewudicrum®

In capital charges whoever was defending must give security wdicio
susty, otherwise the slave would be kept 1n chamns® The rules of pro-
cedure and general principles are the same as when the accused 1s a
free man®, but 1t must be remembered that at no time was there a
general ciminal law  There was a mass of criminal laws, and principle
15 not easy to find

It should be noticed that the rule that slaves cannot take part
judicial proceedings 1s applied even where they are the accused. We
have seen that the master, or indeed anyone, may defend them, and that
the defender 1s the real party 1s shewn by the fact that 1t 1s thought
necessary to say that, atter trial, 1t 1s the slave, not the defender,
who 18 condemned’”. If no one defends, the court will not sentence at
once, but will try the 1ssue®, and in such a case the slave 1s allowed,
ea necessitate, to plead his own cause—ut ex winculis causam dicat® In
like manner slaves could not appeal though others could for them
Modestinus says that, 1f no one will, wpsi servo auailium sibe vmplorare
non denegabymus® The meaning of this 1s not very clear. 1 any case
1t seems probable that 1n earlier law the slave who could get no one to
appeal was helpless The concession, whatever 1t amounts to, may be
due to Justinian

The conditions of liability are not aiways the same Some crimes
could be committed only by slaves Thus none but slaves could incur
the penalties talling on fugutann™ It was capital for a slave knowingly

1CTh 9114 C9 213 Undertakings 48 2 7

2 48 18 19 The following notes give many references to torture on suspicion

330 67 pr, 10 2 18 pr

41121 5 48 5 34 p» Pus One claiming tortme of slave on suspicion of adultery or
other ctime must at judges direction pay double Ius value to the person mnterested owner
pledgee or bona fide buyer from non owner division beng made between common owners and
owner and fructuary 19 5 8, 48 5 28 pr -t This s by way of secunty as 1 case of sigle
value where tortme of slave as witness 1s claimed, 48 5 28 16 In 12 4 15 a slave handed
over for quaestio to be returned 1f wmocent 18 handed to Pr wigilum as if caught 1 act and at
once killed  Condrctio and if ownership did not pass, furtz and ad exhibendum

5 If downnus 18 away or has not at the moment the means, he can come n later without undue
delay, 48 2 17, 48 3 2

648 2 12 3 (Sc Cottianum, A p 20) Those barred from aceusing a freeman of adultery
cannot accuse a slave But Domtian provided that general pardons on occasion of feriae did not
apply to slaves who were undefended 48 3 2, 48 16 16 Mmor differences,eg C 9 4 6 2,3

TC922 848 19 19 948 3 2,295 25 1

1049 1 15,18 1 Posgt, Ch xu
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to offer himself for military service’. Slaves might be capitally punished
for bringing claims at law against the Fisc, i certain cases? Slaves or
Liberty Were pumshable for aspiring to the decurionate? Slaves were
capitally pumshed for cohabiting with their mistresses* In some cases
delation was punishable 1 a slave where 1t would not have been so 1n
s free man® Conversely there were crimes for which a slave could not
be tried, owing to the punishment or to the defimtion Here the hetero-
eneous nature of the criminal law 15 brought into strong relief.
Venulewus tells us that slaves can be accused under any law except
those 1mposing money penalties, or punishments, like relegatio®, not
applicable to slaves, such as the lex Iuha de v prwata, which fixes
only money penalties’, or the lex Cornela wnwurarum, for the same
reason But 1n this last case he says durior ev poena extra ordinem
wmmanebit  He also tells us that the lea Pompeia de parricidus does
not, on 1ts terms, apply to slaves since 1t speaks of relatives, but that,
as natura commums est, 1t 18 extended to them® On the other hand
we are told by Callistiatus that terminum motum, for which the old
law 1mposed a fine, was capital m a slave unless the master paid the
maulta, a rule akin to that apphed m delict, and one which might have
been expected to be generalised® For sepulchri wolatio a freeman
mcurred a fine a slave was pumshed, extra ordinem®
In relation to punishment there were numerous differences In
theft and similar cases the criminal liability was alternative with a
noxal action”  There was prescription i adultery but not if the
accused was a slave™ The punmishment might be different i the
case of slaves, and 1n most cases was more severe® And though
they had obtained freedom in the interval, they were to be punished
as slaves™  Vancula perpetua though always unlawtul seem to have
been occasionally 1mposed on slaves® A sturdy vagrant was given

! Phny E
down}?nsyrulgmt Traj 30, but the Digest while excluding damnat: of many kinds does not lay
¢ Nov Theod 17 1 Apparently tempor 8
R P y porary C 10 33
p\n?shment, ) 370111; ax? 9 11 1 Extended to libertz, Nov Anthem 1 Elaborate rules as to
Ante p 8, ¢ But
7 ek ut see post, p 94
87 20 5elture of } of bora  Though not personally hable they might be the komines coacts,

848 2 12 4 T} [/
4 e lex Cornelia de falsts covered slaves who n a will te
0 tohil;lszliles and by interpretation those writing gifts to their domans, 48 I:)rolo gllgtsl of liberty
change up P 3 1 Hadnan substituted ordmary crummnal pumishments (b ¢ 25
1084711 lagrum may be due to the same cause, ante, p 33
"l 912932511 Hore 1 ) 1147 293, C 3 41 8
Pros ere 1t was not time but condonation M Aurehus ord
a ﬂl:illf;afnﬁ?m?ggﬂgl?& thoixgh thde 1wxfe was protected by time 48 03 eged alsufgmgv:,?
a slave adulterou th h f ‘
um):li(;wgk’&mf Of other than hoo Pemmm,s4;v15 2{1)3 wife under circumstances which did
48 19 16 3,28 16 For l
Seventy, s y or list of pumshments for slav
1039 ¥, 48 19 10 Wallon, op et 2 198, Rem, op cut 913, Mox(ifx’n:tl:l? 1§§n§f§::§:?
el

The smmlar

“48
19 1 5 C 947 6,10, D 48 19 8 13
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to anyone who denounced him, a right of action being reserved to his
dominus’.  Furtum ceased to be capital in slaves when the Ediet
made it a private delict in freemen® Though condemnation as 4
servus poenae ended ownership, temporary punishment did not, and
the peculium of any slave condemned was restored to his dominus?,

A slave being bound to obey, the command of the dominus, or of
his tutor or curator, might be a defence in matters quae non habent
atrocitatem facinoris vel sceleris’. Where a slave wrote a gift of
liberty to himself, at the order of his dominus, who did not subscribe
it, but acknowledged it in letters, he was not free but was not lable
under the lex Cornelia de falsis®. But command was no defence for
murder, robbery, piracy, or any violent crime unless committed in the
course of a bona fide claim of right®. It did not excuse for occisio,
under the lex Cornelia de sicariis, though reasonable defence of the
master would. Apparently it did not excuse for tniuria’ or for furtum?,
In some cases it reduced the penalty. Thus, for a slave who committed
gross violence, death was the penalty, under the lez Iulia de vz, but if
it were by his master’s orders he was condemned tn metallum?® So, for
demolishing sepulchres the penalty was metallum, but, if it were done
tussu domini, the penalty was relegatio®. We are told elsewhere that
this punishment was not applicable to slaves”. Mommsen suggests™ as
the reason that their place of residence was not at their discretion.
The reason is hardly conclusive, and we have here an exception. But
these present enactments are somewhat haphazard : it is not clear that
they express any real principle or policy.

The killing of masters by their slaves was the subject of special
legislation, There was a tradition of an ancient usage for all the slaves
in the house to be killed, if one had killed the master: Nero, in A.D. 56,
obtained a senatus consult confirming this in general terms. The rule
errs by excess and defect: it is needlessly cruel, and it requires prior
proof that one of the slaves has actually killed. It does not appear in
the later law®.

1 C. Th. 14. 18. 1; C. 11. 26. 1. For light offences, flagellis verberati, 48, 2. 6; plotting
against life of dominus, burnt alive, 48. 19. 28. 11; atrox imiurig, condemned in metallum ;
ordinary cases, scourged and returned for temporary chains, P. 5. 4. 22; 47. 10. 45; similar rule
for abactores, P. 5. 18. 1, As to return to dominus, Mommsen, op. cit. 898. If dominus would
not receive them, sold if possible, if not, perpetual opus publicum, 48. 19. 10. pr., post, Ch. xviL.

For coining, killed, but no right of fisc arose: no forfeiture unless dominus knew. This rule was
general, P. 5. 12.12; C.9.12. 4. [4

2 (3. 8. 189. A slave who dug up a public way might be fustigated by anyone: a freeman
would be fined, 43. 10. 2. Another case, 47. 9. 4. 1.

3 Schol. Bas. (Heimbach) 60. 52. 12; C. 9. 49. 1.

443, 24, 11. 7; 50. 17. 157. pr. Factum vi aut clam, 43. 24. 11. 7, undertaking tacit
fideicommissum, 35. 2. 13,

5 C.9.23. 6, post, Ch. xxv. Effect of subscriptio, 48. 10. 1. 8, 14, 15. 3, 22. 9.

6 44. 7. 20. 7 47. 10, 17. 8. 8 95. 2. 21, 1.

9 C.Th.9.10.4; C.9.12. 8. 10 ¢, 9. 19. 2 (390).

11 Ante, p. 93. But 40. 9. 2 also assumes its possibility. 13 Mommsen, op. cit. 968.

13 Tac. Ann. 13, 32, 14. 42.
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A Sec. Silamanum, apparently of the time of Augustus, confirmed
by & 56 Claudianum and a Sc. Pisonianum, and again by an Oratio
y Aurelii?, provided for the torture of slaves if there was reason
w. think the master had been kllled. by them. After the truth
pad been discovered by torture the guilty slave might be executed2
The slaves who might thus be tortured were those under the same roof
or hard by—all who were near enough to help the master and failed to do
so?; not, for instance, slavgs who were in a remote part of the property,
or on another estates. If it occurred on a journey, those with him, or
who had fled, might be tortured, but if none was with him the Scc. did
not apply®. Those partly his might be tortured unless at the time
protecting another owner®. Slaves freed by the will might be tortured,
put with caution”. Trajan added even inter vivos liberty with tus anuli
aurer®.

The power extended to slaves of children not in potestas, to slaves
castrensis peculis, and, by a Sc. of Nero, to those of wife or husband®.
It applied also on the death of a child, actual or adopted, living with
the paterfumilias, whether in potestas or not (though the latter case
was doubted by Marcellus), even if the paterfamilias were at the
moment cum hostibus or even dead, if his hereditas were not yet entered
on® But it did not apply to slaves of the mother where a child was
killed™, nor of socer where vir or uzor was killed®. Where a son,
mstituted by his father, was killed before entry, a slave legated or
freed by the father’s will might be tortured, the gift failing by the
torture®.  The difficulty is that he is not and never would be the
heir's.  Scaevola decides that the Sc. applies, probably because the
slave is the property of the hereditas, which represents the deceased
father. If it were a disinherited son, Paul holds that the slaves of
the father could not be tortured till it was seen if the hereditas was
entered on: if not, they could be tortured, for they would be his; if
1t was, they were alieni’,

. %935 ;5 hst 8; C.6.35.11. Exact relation of these laws uncertain.

5P 3 5 8; ; 5 i i fcti
Spa‘rt}iaan, Hadr;ax]x),'lgf;.lf: 1. 27, 28; C. 6. 35. 12. Hadriau laid down the restriction clearly,
xcept suspects on other grounds, 2 H :
: 59 35. 5?; 3‘,‘6, BS; D. 2.5, ?31. , 29. 5. 1.26,30; P.3.5.7.
ditionally 1o, k5 SO might those subject to pledge or usufruct, or statuliberi, or those con-
thone; legated. But no torture of those to whom Je. of hiberty was due unless suspected, nor

o 0 i n
of domi!,zéleld in usufruct or bonae fides Possessed by deceased, 29. 5. 1. 2—5. The Se. speaks

729, 6 :
vag. 5 3 150,09 405 s 29. 5. 10. 11.
Wog sy 0 b 3.5.5. 10 29. 5. 1. 79, 12, not those given in adoption.

12 And Pri TS . ) R
18 99, 5k‘1u"1’§ of foster-child did not bring the Se. into operation, 29. 5. 1. 10, 16.

. he reason in the text cann i v X
. ot b 1 i
g‘“th%Ot;&{t): there might be other ze:-lftgs‘(qma exstinctum legatum et libertas est). The-



96 Sec. Silanianum (PT.

The basis of the liability was that they did not render help, army;,
manu, clamore et obiectu corports’. The torture was not punishment;
it was a preliminary to the supplicium which awaited the guilty persop,
Not doing his best to save the dominus sufficed to justify torture.
more than this would of course be needed to conviction of the murder.
Though it were clear who killed, the guaestio must continue, to discovey
any prompters®. The lex Cornelia gave a money reward for revealing
the guilty slave’. Though the heir was accused the slaves might sti]]
be tortured’. The Sc. applied only to open killing, not to poisoning
and secret killing, which the slaves could not have prevented”: it must
be certain that he was killed violently®. If the owner killed himself,
only those might be tortured who were present, able to prevent, and
failing to do so; in that case they were liable not merely to torture, but
to punishment®,

Fear of personal harm was no defence, if they took no steps in pro-
tection: they must prefer, says Hadrian, their master’s safety to their
own’. But as failure to help was the ground of liability there were several
excuses. Thus, unless circumstances shewed them to be doli capaces®,
child slaves might not be tortured, though they might be threatened®.
Nor could those be tortured who did their best though they failed to
save®. If the master lived some time and did not complain of the
slaves, or if, as Commodus ruled, he expressly absolved them, they were
not to be tortured™. If the husband killed the wife in adultery, there
was no torture, and if either killed the other, slaves were not to be
tortured without proof that they heard the cries and did not respond:
It should be added that even the master’s dying accusation was not
proof entitling the authorities to proceed at once to supplicium without
further evidence®.

These provisions are merely ancillary to the main provisions of the
Sc. Silanianum, the object of which was to secure that the death should
be avenged, by preventing beneficiaries of the estate from taking it, and
therefore freed slaves from getting freedom so that they could not be
tortured, till steps had been taken to bring the slayer to justice. It

1 k.t 19. 2 k. t.6.pr., 17; P. 3. 5. 12.

3 29. 5. 29. pr., and conversely, punished one who concealed a slave liable under the Sc., . ¢.
3.12.

4929.5.6.1; P.3.5.9.

529.5.6.3,1. 17—21, 24; P. seems to hold that there might be torture in case of poisoning,f
P. 8. 5.2. This refers to the other provisions of the Sc., 1.c. the exclusion of the keres who does
not seek the murderer.

6 P 3.5.4; D.29.5.1. 22, 28. The text observes that the Sc. does not apply.

799.5.1. 28, 29. 8 h.t. 14, 9 h.t. 1. 32, 33.

10 k. 1. 34, 85. Mere pretence at help was no defence, k. 1. 86, 37. Other excuses were
sickness, helpless age, blindness, lunacy, dumbness so that they could not call, deafness so that
they could not hear, shut up or chained so that they could not help, at the time protecting wife
or husband of the owner, 4. t. 8. 5, 11.

1 p,e. 1. 38, 2. 12 k.t 8.2 8.

18 h.t.3.1. Slave so handed for supplicium was not in the hereditas pro Falcidia, 35. 2. 8. 39.
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ided that the will should not be opened till the guaestio had been held
Y ov 11 necessary enquiry made), with a penalty of forfeiture to the Fisc,
(e & further fine’. The will was not to be opened, no aditio was to be
an(ila or bonorum possessio demanded, till the quaestio®, the time for
nl:aine]; of bonorum possessio being prolonged accordingly, except in case
cfa oisoning, where as there would be no quaestio there need be no
gelgys- There was an actio popularis (half the penalty going to the
;nformer) against any who opened the will before the quaestio had been
held®. If some slaves ran away and the will was opened and they were
freed by it they could still be tortureds.

1 P.3.5.1; C. 6. 35. 3. Other enquiry may be needed besides torture of slaves, 29. 5. 1. 25.
 Taurianum penalties not enforceable after five years, save in parricide, when they are
tual, 29. 5. 13.
per;)e%. 5.8.18,29; P.3.5. 1. o )
3 99. 5. 21. pr. It appears that in later law similar delays might be ordered where other
offences were supposed to have been committed by slaves. Dareste, N. R. H. 18. 583.
499.5.25.2. - o
5 bt 3. 17, k. t. 25. 1. Justinian provided for a doubt left by this legislation as to the date
at which, in such cases, the liberty took effect, C. 6. 35. 11. Many details of these matters are
omitted, and see post, Ch, xxv.



CHAPTER V.

THE SLAVE AS MAN. NON-COMMERCIAL RELATIONS (cowT.).
DELICTS BY SLAVES.

WE have now to consider the rights and liabilities which may be
created when a delict is committed by a slave. The general rule is
that upon such a delict a noxal action lies against the dominus, under
which he must either pay the damages ordinarily due for such a wrong,
or hand over the slave to the injured person. We are not directly con-
cerned with the historical origin of this liability: it is enough to say
that it has been shewn' that the system originated in private vengeance:
the money payment, originally an agreed composition, develops into a
payment due as of right, with the alternative of surrender: the pecuniary
aspect of the liability becomes more and more prominent, till the sur-
render of the slave loses all trace of its original vindictive purpose, and
1s regarded as mere emolument, and the money composition comes to
be regarded by some of the jurists as the primary liability2. But the
system as we know it was elaborated by the classical jurists, who give
no sign of knowledge of the historical origin of the institution, and
whose determinations do not depend thereons.

The XII Tables distinguish between Furtum and Noza. Furtum
here means furtum nec manifestum, (the more serious case was capitally
punishable,} and Noza no doubt refers to the other wrongs—mainly
forms of physical damage—for which the Tables gave a money
penalty®. The provisions of the Tables as to most of these other matters
were early superseded, but the verbal distinction between furtum and
noza was long retained in the transactions of everyday life. Varro, in

1 Holmes, Common Law, 9 sqq.; IThering, Geist. d. R. R. § 11a; Girard, N. R. H. 12. 81 8qq.
But see Cug, Institutions Juridiques, 1. 368.

2G.4.75; In. 4.8.pr.; 4.17.1; D.5.3.20.5; 9.4.1; 42.1. 6. 1.

3 The texts give the reason for the alternative mode of discharge as being the injustice of
making the owner pay more than the value of the slave for his wrongdoing, the point apparently
being that as he has not been guilty of culpa, there is no logical reason why he should suffer at
all.  See texts in last note and 47. 2. 62. 5.

4 Bruns, Fontes, i. 38.

5 Some said Noxia meant the harm done, noxa the slave, and that this was the origin of the

name—noxal actions, 9. 8. 1. 8; 9. 4.1, In.4.8.1. On the verbal point, Roby, de usufructn,
132; Mommsen, Strafrecht, 7.
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his forms of security on sale, uses the formula, furtis noxisque’, and the

distinction is made in the contract notes of the second century of
e ire?. 1t is clear that the expression noza covered furtum in
the ]fggcal .la,ws, so that the distinction 1s not necessary. The Edict
:Zer:corded by Justinian speaks 01.1ly of .noxa‘, ?n;i thoug}: 'I:O'Inpl?ll{lillls
speaks of a duty to promise ]"u.rtzs noxisque solutum esse®, 1t 13 likely
that he is merely reﬂectlpg persistent usage.

It may almost be said that thgre.z was no general theorl‘y of noxal
actions. We are told that they orlgm:'a.t'ed for some cases in t.he XII
Tables, for another case in the lex Aquilia, and. for others (rapina and
smiwsa) in the Edict®. In damn.u'(n thg special 'rules under the lew
Aquilia seem to be of a very sprlklng kind, and in the case of those
interdicts which were really delictal, we shall see that there were yet
other differences’. ' ' '

The system of noxal actions applies essentially to dehot,.z.e. to
cases of civil injury, involving a liability to woney damag.es.: 1t does
not apply to claims on contract or quasi-contract, or tq cr.un‘lnal. pro-
ceedings of auy kind, or to proceedings for multae®. This hml.tatlon is
laid down in many texts. In the case of multae the dominus was
sometimes held directly liable for a penalty for the act of his slave®.
It has been urged on the evidence of two texts, that, at least in those
cases where a punishment was imposed on private suit (as opposed to
udicia publica), e.g. furtum manifestum under the XII Tables, noxal
surrender was allowed. But it has been shewn® that while one of these
texts® refers to the actio dols, which was certainly noxal in appropriate
cases, the other’ though it refers both to criminal proceedings and to
noxal actions does not suggest that they are overlapping classes®.

The system applies to the four chief delicts, and to the various
wrongs which were assimilated to them by actiones utiles, etc.**  But it
applies also to a very wide class of wrongs independent of these. Where
a slave, without his master's knowledge, carried off an in fus vocatus,
there was a noxal action®. If my slave built a structure which caused
rain to injure your property, my duty to remove it was noxal® There

1 Bruns, op. cit. ii. 65. % Id. i. 288 sqq.
% 9. 4. passim, where most of the concrete cases handled are of furtum.
491101, 1. 5 91. 1. 46.
8 G.4.76; In. 4. 8. 4.
s Dost, p. 198,
s G475, In. 4.8, pr; D. 21. 1. 17. 18; 21, 2, 1L. 1; 50. 16. 200, 238. 3. .
See 1. Quinctia (Bruns, op. ¢it. i. 116), Si servus fecerit dominus evus HS centum milia
popll:)lo Lomano dare damnas esto.
15 Sell, Noxalrecht, 112 sgq. 1 4.4.24. 3. 12 2.9 5.
For terminum motum there was something analogous to noxal surrender: dominus must
pay }'.h(‘e multa or hand over the slave for capital punishment, 47. 21. 3. 1.
but G. and In. loce. citt.; P.5.20. 4; Coll. 12. 7. 6—9; D. 9. 4. 38. 3; 47. 8. 2. 16; 47. 10. 17. 4,
w 1;102" f,;)l‘ldagm%n ;'n turba factum, 47. 8. 4. 15.
1639.3.6.7. So generally for opus novum, 43. 1. 5; 43. 16. 1. 11—16; 43. 24. 14.
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was a popularis actio sepulchry molatr 1f B’s slave lived, or built, 1y,
A’s sepulchre he was punished, eztra ordinem 1if he only resorted to 3
A had the above action 1 a noxal form’ The action under the lea;
Plaetoria for overreaching minors appears to have been noxal2. We are
told that the actio dolv was noxal, if the matter in which the dolys
occurred was of the kind which gives rise to noxal actions, but dp
peculio, 1if 1t was a matter which ordinanly gives rise to the actio de
peculrod.  Although wmwura was an ordinary delict, and thus gave rise
to a noxal action, 1t does not seem that this was the usual course
Probably the damages in wmwurma by a slave were ordnanly so small
that there would be no question of noxal surrender?, and another course
commonly taken was to hand over the slave to receive a thrashing and
be handed back agamn® This alternative pumishment depended on the
common consent of the dominus, the wudex and the complamnant® once
duly carried out 1t barred further action by the injured person’

Though 1n principle 1t 1s clear that noxal surrender 1s not apphcable
1n cases of contract or ciime, there are some cases that create difficulty
Delict may occur 1n connexion with contract, and the questions to which
these cases give rise will require attention later®  As to crime there 1s
no real difficulty, but 1t 1s observed by Cujas that m relation to a
number of cases, mostly of actiones populares, 1t 1s dafficult to find any
principle  He remarks® that in some such cases there 1s noxal hability,
eg for dewecta et effusa, where the slave 1s 1dentified® 1n others, such as
Albr corruptio there 1s no noxal surrender, but there 1s punishment
of the slave, extra or dinem, apart from criminal hability  This punsh-
ment, extra ordinem, 1s sometimes called action wn servum 1t arises also
as we shall see 1 some cases of dewecta ef effusa® It arises 1n some
private delicts, eg damnum wn turba, icendium, mwra™  The actio
populars sepulchr nolaty was ordinanly wn servum, but, as we have

147 12 3 11

- Fr ad form Fabian See Collectio Librorum wns anterast p 300 D 4 4 24 3 puts
the case on the level of imuria—see below  Other cases are metus (4 2 16 1), serve corruptro
(11 3 14 3) arborum jfuitim caesarum (47 7 7 5—7) wrongful measurement by slave of
mensor (11 6 8 6) refusal to allow entry of a missus wn possessionem (39 2 17 g ) and
disobedience to certain interdicts Post p 128

34394 44243 Thusf aslave dolo malo ceased to possess a thing the master was
no longer liable to ad exhibendum but he was noxally liable for dolus or fu tum (10 4 16}
In a matter anising out of contract the actio dolr was de peculio 47 7 49

4 Under the lco Plaetoria where there was a similar alternative the harmful transaction was
set aside so that there mght be no damage

52 9 5, 47 10 40 One text suggests that this was the proper comse (47 10 9 3)
though we are told elsewhere (¢ ¢ 17 3) that what might be a hght matter if done by a freeman
mght be serious 1f done by a slave c¢rescit contumelia ex persona

647 10 17 4 C Th 13 3 1 (321) provides that if a slave insult a professor his master must
flog him 1m the presence of the professor or pay a fine The slave mght be held as a pledge but
1t 1s not said that surrender released In the Const as 1t appears m the Code (C 10 53 6),
these provisions are omtted

747 10 17 6 8 Post pp 122sqq 9 Cujas Ohserv xxn 40.

0W931pm htb56 1217 P113a 3, Lenel, E@ Perp § 7

1248 1032 pr, P 5 25 5 59318

1447 8 4 15,47 91 pr
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1t might be noxal' Under the lex Plaetoria there was, mn the
D

seeﬂ,n developed by the Praetor, as i wmura, the alternative? Cujas
o
zctl sses® some of these inconsistencies, and explains them on the
15CU

d that no actton 1s noxal except by express enactment by lex
rou’ d that all these 1nconsistencies occur 1n the edict, the
ding whether the proceeding shall be noxal or not by
tly rather arbitrary, of the kind and magni-

or edict, an
Praetor dect
copsiderations, apparen

f the offence
tudel\lf))xal liability 18 only for the actual wrongdoing of the slave If

ave occupies a house from which something 1s thrown, he 1s the
occupler and, 1f he were a freeman, he would be liable But I shall
not be noxally hable 1t 1s not his delict Ulpian thinks that as the
thing ought not to go unpunished, the only thing to do 1s to deal with
the slave extra ordinem*. So where a slave 1s ezercitor and goods are
wilfully destroyed by an employee, the master's hability will not be
noxal, 1f the employee 1s not his slave® If he 1s, there will be a noxal
action, and 1f he 18 a vicarwus of the ewerrtor this action will be limited
to the peculaum of the exercitor®

my &l

The person primarily hable to be sued on the slave’s deliet 1s his
dominus  The proceedings might begn, if necessary, with an actio ad
exhibendum, for the production of the slave, but since the action might
proceed 1n his absence, this would be needed only where there was
doubt as to the 1dentity of the slave who had done the harm In that
case there might be acto ad exhbendum for production of the familua,
and the plawntiff could then point out the one on account of whom he
wished to proceed® The hability depends not on the mere fact of
ownership but on potestas, which 1s defined as praesentis corporis copam
facultatemque® and agawn as facultatem et potestatem exhibendr evus®
These explanations are not too clear, but 1t seems most probable that
the word refers to a physical state of things and has no relation to
nght™ A slave m flight, or even away on a journey, peregre, 1s not
I potestas™ On the other hand a slave merely lent o1 deposited 1s
still 50®  The same rule 1s laid down for one pledged, 1t 1s remarked
that the holder has not potestas 1n these cases, and the owner has,
if he has the means to redeem the man® But though we are

i s 244923 8 loc cat
way i 4371585 So also a noxal action 13 demed for the case of things suspended over & public
"';47 242, 6 Post Ch x
N Exceptional cases later 810 4 3 7
Ny 415 094913
opma el op cit §58  This seems to follow from the structure of 50 16 21o The contrary
P 1112“’“ of Girard 1s due to his view as to the nature of the wnterrogatio shortly to be considered
942 3,472173 B9 42 m f19 49212
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told that an owner has not potestas over a pledged slave whom he
has not the means to redeem, it hardly follows that the holder has, and,
even if he has, it must be remembered that the liability does not
depend on potestas alone. A pledge creditor was not directly liable,
though, as we shall shortly see, he could in the long run be deprived of
the slave.

The parties being before the Praetor the proceedings begin, or
may begin, with an interrogatio of the defendant, as to his position
with regard to the slave. Upon the exact content of the interrogatio
there has been much controversy’. Mauny texts speak of it as being,
an etus sit, v.e. on the question of ownership?. There are others which
assume it to be, an in potestate habeut®’ And there is at least one
which may be read as implying that they mean the same thing® The
most probable view seems to be that now adopted by Lenel®. He holds
that there were two interrogations, for different cases. The procedure
was certainly different according as the slave was present or absent.
Only an owner could defend an absent slave, but anyone could defend
a present slave if the owner were away®. In Lenel’s view the point is
that defence by the third party is in the interest of the owner, not of
the slave, but this interest exists only where the slave, since he is
present, is liable to ductio. Many texts shew that the Edict, St negabit,
giving alternative courses where potestas is denied, refers only to absent
slaves’. And Ulpian in a very important place, (probably the beginning
of his comment,) emphasises the importance of the question, whether
the slave is present or absent®. If the slave were there, the question as
to potestas would be absurd: the only question would be whether the
ownership was admitted or denied. If it were denied there was a right
of ductio, but if the plaintiff thought he could prove ownership he
might do so, since he had then a right to a proper conveyance of the
slave: hence the question, an eius sit®, But if the slave were absent,
the defendant, who admitted ownership, might deny potestas. There
would be an snterrogatio as to this, and it is to this alone that the
edict refers which gives the plaintiff, in the case of denial, a choice
between the oath and a tudicium sine deditione. This edict does not
deal with the case where it is admitted; here, clearly, the defendant
must defend, or give security for noxal surrender. In stating this view
of Lenel’s, it has been necessary to anticipate some of the details which

! Girard, Nouv. Rev. Hist. 11. 429; Kipp, Z. S. S. 10. 399; Lenel, Z. S. 8. 20. 9; Id., Ed.
Perp. (French Edition) 1. 180.

29.4.26.3,27.1,39.1; 11. 1. 13. 1, 14. pr., 20. pr.

39.4.924.11. 1. 5, 16. pr. 411.1. 17, 3 loc. eit.

8 Or a bonae fidei possessor.

792.9.2.1; 9. 4. 21. 1.

89.4.21.1,21. 4, 22, 3, 26. 5. 9 See, however, post, p. 103.
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will have to be stated in the systematic account of the action which
must now be given?,

The dominus who has admitted his title may “defend” the slave.
This involves giving security that the slave shall be present at the
hearing—cautio tudicio sisti. There were differences of opinion as to
what was implied in this promise. Labeo held that the defendant
must not do anything to lessen his right in the slave meanwhile, or
use delays till the action was extinet : he must do nothing to make the
plaintiff’s position worse%. Any alienation of him to a person out of
jurisdiction or to a potentior whom it might be difficult to bring before
‘the court, was a breach of this undertaking® Noxal surrender was not,
(though Ofilius thought otherwise,) for the liability still attached to tl‘le
man, on the principle, noza caput sequiturs. (It must be noted that in
all these cases the security is only donec tudicium accipiatur’, so that
there is no question of an intervening letus contestatio: the action can
be simply transferred.) To produce, free, one who had been a statuliber
before, satisfied the promise, since the possibility of his becoming free
was to have been reckoned upon®.

If, admitting his title, the dominus is not inclined to defend the
slave, his proper course is to surrender him to the plaintiff, making
according to the Digest a formal transfer of him”. If he does this he is
absolutely released, though there exist minor rights in the man® In
the classical law it seems likely that simple abandonment, that the slave
might be ductus, sufficed, since the master’s mere presence would not
impose a duty on him which he could have avoided by staying away;
and in absence of the master ductio released®. Thus an outstanding usu-
fruct is no bar, and the usufructuary cannot recover him without paying
litis aestimatio to the surrenderee, provided the surrender was in good
faith®. The effect of the transfer is to make the transferee owner.
Thus if it be to the usufructuary the usufruct is ended by confusio™.
The fact that the slave dies after surrender is of course not material®,

! The effect of silence of deft. on the enquiry is not stated. Lenel thinks an answer could
be compelled, citing an analogous case (25. 4. 1. 3). But as the text shews, in the special case
there handled the needs of the parties conld not otherwise be met. This is not so in onr case,
and it has been suggested that here, as in some other cases, silence was treated as contumacy
equivalent to denial. Naber, Mnemosyne, 30. 176. The person interrogated may ask for delay,
since his answer may have serious results, 11. 1. 8.

29.9.1.1. 8 Ibid. 12.9.1.2. 82,9 1. pr.

62.9.6. The same was true in other cases of freedom: he could still be sued. This did not
hold in tniuria since the fact that he was free would prevent the corporal punishment which
here ordinarily replaced damages or surrender, 2. 9. 5. Ante, p. 100.

750. 16. 215; 9. 4. 21. pr., 33. 29, which Eisele thinks interpolated (Z. S. S. 13. 124). H.t.82
(which he also thinks interpolated) says that dominus handing him over must de dolo promittere,
t.e. that he has not made his right in bim worse in any way, 9. 4. 14. 1.

§9.4.15; In. 4. 8. 3. S Cp. 6.2.6; 9.4.29. See also post, pp. 104, 106.

107, 1. 17. 2; 9. 4. 27. pr. So where the slave was pledged, 4. 3. 9. 4. As fo these texts,
post, p. 117.

Uy, 4,8, 3, 1274 97, o

18 The Institutes say (4. 8. 3) that the slave was entitled to freedom, auxilio praetoris invito
doming, when he had wiped out by earnings the damage done—an extension to slaves of the rule
applied to noxal surrender of sons, obsolete in Justinian's time. It is not in the Digest or Code.
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If the dominus will neither surrender nor defend he is liable to an
actio in solidum with no power of surrender

If the defendant is present and the slave absent, and the defendant
denies potestas, the plaintiff has alternative courses. He may offer an
oath on the question of potestas® If this is refused condemnation
follows, with the alternative of surrenders. If it is taken, the action is
lost4, but this does not bar a future action based on a new potestas,
beginning after the oath was taken®. The alternative course is to take
an action, sine nozae deditione, there and then®, which imposes obligation
wn solidum, but is lost unless actual present potestas be proved or loss
of it, dolo malo”. This action on denial of potestas may of course be
avoided by withdrawing the denial before litis contestatio®, and as it
has a certain penal character it is not available against the heres of the
denier®. If the defendant did not deny potestas, Vindius held that he
could be compelled either to appear with the slave to accept a tudicium,
(wudicio sisty promittere,) or, if he would not defend, to give security to
produce the man, whenever it should be possible®. But it appears that
the action could not be brought and defended in the absence of the
slave, if there was any doubt as to the defendant’s being a person liable
for him, .. owner or bonae fidei possessor. Where he has given such
security he will be free from liability if, whenever it is possible, he
conveys him to the plaintiff.

If the dominus is absent from the proceedings tn ture, and the slave
is present, he may be taken off (ductus) by the claimant, tussu praetorisi.
This releases the defendant®, and as in the case of an indefensus, gives
the holder the actio Publiciana®. But on the return of the dominus,
the Praetor may, for cause shewn, give him leave to defend™. The slave
must then be produced by the plaintiff A difficulty arose from the
fact that the praetor’s order had put the man in the bona of the plaintiff,

-and a man cannot have a noxal action on account of his own slave, but

the Praetor made an order restoring the extinguished action®. More-
over, in the absence of the dominus, anyone 1nterested, for instance
a pledgee or usufructuary', might defend the slave for him, and would
have an actio negotiorum gestorum against him?”. And such persons,
like the owner, might, if they were absent in good faith, come in later
and defend,

19.4.21. 4,922 3. 29 4. 21. 2 8 hl 4

# %.1.6. The oath might be taken on his behalf by tutor or curator, but not by procurator, &. 1. 5.

3% L 6; k.t 23. Neratius points out that in the new potestas there might even be an
action sine dedzhpne, if the circumstances give rise to it, although on the existing potestas the
oath was alternative to and thus exclusive of such an action.

62.9.2.1; 9. 4.21. 9. 72.9.2.1; 9.4.22. 4.

1,9 4 26. 5, or later if deft, a minor. ¢ Ibid. 02.9.2. 1.

n Ibid. ) . 129,439, 3, exceptio doli. 136,26,

" i 9.2.1. So if dominus who refuses to defend is entitled to restitutio in integrum.
2.9.2.1. 1629 2. 1; 9. 4. 26. 6.

17 3. 5. 40. 18 9, 4. 26. 6, 30.
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But the case of one who defends for an 'absent n'la.ster must be
distinguished from that‘ of one vivh'o., not being dominus, has, upon
interrogatio, admitted }?15 respO[lSl.blllty as §uch. ‘ A person who .has
shus admitted potestas, 18 noxallly liable, and if he is sued the don.nnus
is released’. His liability is as great as that of_‘ the dominus?,
but he must give security tudicatum solvi as l'1e is not the real
prinCiPals- Payment by him before Ltis contestatio would release the
dominus, as well as payment under the judgmenté As ‘t;h'e mere
surrender by a person who is not owner does not pass dmmmum,.the
release is not ipso wre, but, in fact, it is effective. If the dominus
sues for the slave he will be met by the exceptio doli, unless he tenders
the damages®. The receiver by the surrender acquires the actio
Publiciana, and if the dominus replies by an exceptio vusti domanii,
he has a replicatio doli®.

If the wrong is to two people, the damages will be divisible, and
each must sue for his share. But if one sues the surrender will have
to be n solidum to him, as it does not admit of division. He will
be liable to the other by wudictum communi dividundo, ve. if it is
damage to some common thing. And if both sue together the judge
may order surrender to both?, in common.

The intentio of the formula in noxal actions states the duty as being
either to pay or surrender, and these may be described, provisionally, as
alternative obligations. The condemnatio leaves the same choice, but
now the primary duty is to pay; surrender has become a merely
“facultative” mode of release. Thus a judgment simply ordering
surrender is null®, It follows that the actio vudicati is only for the
money : if this is defended the right of surrender is lost®. But sur-
render after condemnatio does not release, if there are any outstanding
rights in the man, such as usufruct, and the plaintiff can sue by
actio tudicaty, without waiting for actual eviction, unless the out-
standing right is extinguished™.

The typical defendant is the owner having potestas, but the Praetor
extended the liability to one who would have had potestas but for his

1 11. 1. 8, 20 or the future dominus in case of servus hereditarius, h.t. 15. pr.

2 11.1. 4. pr., 15. 1, 16. 1, 20. pr. .

b causa cogmata, i.e. if it appears that he is not owner. A non-owner sued need not, as he did
Dot asswme the position, 9. 4. 39. 1. .
. %9.4.926.3. Such confessions bind only if they can conceivably be true, e.g. not in any case
b which admitter could not possibly be owner. But the Roman juristic doctrines as to the
Duture and effect of impossibility are imperfectly worked out, 11. 1. 16. 1, 14. 1,

9.4.97.1,928. pr. 69.4.98. . . )
79.2.97.2; 9.4.19. pr. These rules apply only where there is such a common interest: if

thek‘lzmage was to distinct things of different owners, there were two distinct deliets.
2. 1. 6. 1.
°5.3.920. 5. If before judgment he has promised to pay or surrender, the action on his
pmmliﬁ; of course allows him both alternatives.
.1.4.8.,

146, 3, 69. Perhaps surrender of him as statuliber sufficed, but it is not clear that the text
Which sayg this (9. 4. 15) refers to surrender after condemnation.
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fraud!. The rules are in the main as in ordinary noxal actions, but
as he is treated as if he still had potestas, and he has, in the ordinary
way, denied potestas, he is liable in solidum?®, The action lies, whether
some other person is liable or not, e.g. when the slave was simply told
to run away®. But if there is a new owner ready to take the defence,
or the slave, having been freed, presents himself to do so, with security,
the old master has an exceptio and the plaintiff who has elected to take
one liability cannot fall back on the other’. In one text we are told
that if after lLitis contestatio in this praetorian action based on dolus, the
slave appears, and is then ductus for lack of defence, the dominus is
entitled to absolution, exceptione doli posita® The hypothesis seems
to be that the plaintiff, having brought this praetorian action, elects on
the appearance of the slave, to treat the refusal to admit potestas, as
having been a refusal to defend. Though there has been litis contestatio
in the action, he may do this, but the defendant will be absolved. This
is an application of the principle, omnia wudicia absolutoria esse, since
as we have seen this ductio of an indefensus would have released, had it
been done before litis contestatio®.

The principle, Noza caput sequitur, which underlies these rules is
simple. The owner with present potestas is liable, whether he was owner
at the time of the wrong or not. Thus a buyer even about to redhibit
is noxally liable, and, as he might have surrendered, he can recover
from the vendor no more than the price’. This minimal cost of sur-
render he can vecover, whether he actually defended the slave, or
surrendered him on a clear case®. It is enough that he is present
owner: the fact that the sale is voidable as being in fraud of creditors,
or that he is hable to eviction by the vendor’s pledgee, or that the
vendor is entitled to restitutio in integrum—all these are immaterial™.
As the master’s liability depends on potestas, it is determined, (subject
to what has been said as to dolus,) by death, alienation or manumission
of the slave before litis contestatio™: a mere claim of liberty does not
destroy the noxal action, but suspends it so that if the man proves a
slave it will go on: if he proves free it is null®. A bona fide

.12, 21; 47. 2. 42, 1. The action is often opposed to the ¢ direct’’ noxal action, 9. 4.

4
. 2.

. 4. 16, 22. 4, 39. 39. 4. 24, 49. 4. 24, 25, 39. 2.

9. 4. 26. pr.; 47. 2. 42, 1. 69, 4.39. 3. 7 In. 4. 12. 2.
nte, p. 103. As in this action the sntentio said nothing about surrender, the ductio is not
re a discharge. Hence the exceptio dolz.

9 21.1.23. 8. 1019, 1. 11, 12.

1.9 4 36. Where A’s slave was stolen by B and stole from B we are told that A when he
got the man back was noxally liable to B (47. 2. 68. 4). This absurd-looking rule is said to be
based on puble gronnds: it conflicts with principle. One noxally liable for a man cannot have
a noxal action for his act (C. 6. 2. 21. 1). A malae fidei possessor is noxally liable (9. 4. 13),
and if the slave has been, since the act, in such a position that the action could not arise 1t
cannot arise later (. 4. 78; D. 9. 4. 37, etc., post, p. 107).

129.4.5.1,6,7. pr., 14. pr. Even after action begun, 47. 2. 41. 2, 42. 1.

13 9. 4. 42. pr.
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abandonment releases the master, but the slave himself will be liable,
if alive and free, (assuming the master not to have been sued,) and
cannot surrender himself’, and so will anyone who takes possession of
him?® If a servus nowius is captured by the enemy, the right of action
revives on his return®. If a civis becomes a slave after committing a
wrong his dominus i3 liable*.

There is an important rule, that there can be no noxal Hability
between master and slave, and thus, whatever changes of position take
place, an act by t.he s}ave aga{nst his dominus having.'potestas can
never create an action either against another owner or against the slave
if freed®. Moreover, it is finally extinguished if the slave comes into
the hands of one with whom the action could not have begun®: where
the injured person acquires the slave the action will not revive on
sale or manumission. This is the Sabinian view which clearly pre-
vailed in later law”. It is immaterial how temporary or defeasible the
confusio may be. A buyer redhibiting, either by agreement, or by the
actio redhibitoria, has no noxal action for what the slave has stolen
while his®, though as we have seen there is a right of indemnification,
with the alternative of leaving the slave with the buyer, noxae nomine®,
Even though the sale be annulled, the slave being inemptus, there can
be no acteo furtr™.

The case of legacy of the slave gives rise to some distinctions.
Gaius, dealing with legatum per damnationem, in which the property
1s for the time being in the heres, says that, if the slave has stolen
from him either before or after adttio, he is entitled, not to a noxal
action, but to an indemnity. before he need hand over the slave™.
Julian, dealing no doubt with a legatum per vindicationem, says that in
a case of theft before aditio, there is an ordinary noxal action™ What
is said of legatum per damnationem is no doubt true of any case in
which the ownership is for the time in the heres. He is noxally liable
for such slaves: Africanus™ tells us that if he is noxally defending such

1 G, 4.77; In. 4. 8. 5; 47. 8. 3; C. 4. 14. 4.

2 Ibid.; 9. 4. 7. pr.; 13, 21. 1; 47. 2. 65; P, 2. 31.8. It avails against keres, but tuie domimi,
9.4.42.2. This is all that the word perpetua seems to mean. Donatio mortis causa of a servus
nozius was a gift only of what he was worth as such, 39. 6. 18. 3.

513.6.91.1; 47. 2. 41. 8. 1 In.4.8.5; G.4.77; cp. P. 2.31. 7, 8,9.

3 Unless he “‘contrect’ afterwards, 47. 2. 17. pr.,1; G.4.78; In.4.8.6; C.3.41.1; 4.14.6.
For the restriction to the case in which he 1s actually in potestas, see 47. 2. 17. 3. The stolen
Property could be recovered from any holder, C. 4. 14. 1.

$ 47,92 18.

TI1b;9.4.87; G. 4.78; In. 4. 8. 6. Gaius tells us that the Proculians had held that the
theon revived when the confusion ceased—a rule which would have most inequitable results.

1047, 2.17.2; h.t. 62. 2. 9 Ante, p. 62; D. 21. 1. 31. 1, 52, 68 47. 2. 62. 2.

It 47. 2. 68. 3. 1 30, 70. pr., 3.
l‘es,smlg' 4. 40, a fortiori if it was after aditio. In 47. 2. 65 Neratius gives the rule and the
h 1 47.92.62.9. A rule which Ulpian expresses with perhaps more regard for principle when

€ 8ays there wag, in such a case, absolution, officto 1udicis, 9. 4. 14. 1. As to heir's duty of
Warranty as to noxa, ante, p. 16.
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a slave who is a statuliber, and the condition is satisfied during the
tudictum, he is entitled to absolution.

If the confusio arises only after litis contestatio, the vendor is not
released, any more than he would be in the same case, by selling to a
third person, or by freeing the slave, and here, as there, since he has
deprived himself of the power of surrender, he must pay in full®.

These rules give rise to a difficulty, at least apparent. If the
event which divests the ownership of the defendant occurs before litis
contestatio, a mew action can of course be brought against the new
owner. If it occurs after litis contestatio it might seem that any fresh
action might be met by an ewxceptio rer in iudicium deductae. It is
clear however that, at least in the case in which the slave became free,
this was not the case: it was the duty of the Praetor to order the
transfer of the wudictum to him® This way of putting the matter
shews that the action was one and the same: it was only the sudicium
that was transferred—the intervention of the Praetor being needed to
make the necessary changes in the formula®. In like manner the
ordinary noxal action and that sine nozae deditione against dominus
sciens were really one and the same, so that the plaintiff could pass
freely, pendente tudicio, from either to the othert, The act was done by
the slave; the obligation centred in him, and the action, in all its
forms, is really one. Hence it seems that if the case were one of
transfer of ownership the pending ‘udicium would simply be trans-
ferred to the new owner in the same way. It may be noticed that, in
those cases in which the renewal of the action is declared to be
impossible, the fact that the action is already decided is expressly
emphasised. In one case it is because res finita est’. In another it is
quast decisum sit*. Translatio tudicit was a recognised incident of
procedure, though there are few texts which deal with it expressly.

Leaving out of account the difficulties of this translatio tudiciz’, and
the cases in which there is no release because the fact which divested
the ownership was caused by the defendant, we must consider some of
the cases of transfer. The texts which deal with the case of statuliber
lay down clear rules but have been abridged, at least, by the compilers,
and shew that there were disputes among the earlier lawyerst, It is
laid down, on the authority of Sabinus, Cassius and Octavenus, that
the heres, noxally sued, may surrender the statuliber, and is thereby
released, as having transferred all his right? being required, however,

16.1.58; 9. 4. 14, 1, 15, 37, 38. p1. 29.4.15.

3 In 8. 2. 14 the slave made heres is noxally liable as keres, since there was a pending
action. The text does not illustrate the present point.

49.4.4.3. 59.4.3.3. 647.92.42.1; 47.8.3. Cp. 9. 4. 14, 15.

7 Koschaker, Translatio Tudicii. See also Girard, Manuel, 1006, and post, App. 11.

8 Koschaker, op. cit. 199 sqq. 99.4.15; 40.7.9. 2.
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to give security against any act of his, whereby the man may become
free’. The doubt which existed may ha:vg been due to the fact that as
the man passes into the potestas of the injured person the remedy is for
ever destroyed, while the condition may immediately supervene and
release the offending slave2.  On the Proculian view, which allowed
revival of noxal claims when the confusio ceaseds, the difficulty would
not have arisen, at least, if the surrender had been without judgment.
If the condition arrived, pending the noxal action, the possibility of
currender was at an end and we are told that the defendant was
released* (the heres having however to hand over to the injured person
any moneys he had received under the condition, in so far as they were
not paid out of the peculium, which belonged to him?®), This rule has been
remarked on as exceptional, as, in other cases in which the ownership
passes, the defendant is not released from his obligation to pay the
damages®. This seems to be the law in the case of death?, and it is
clearly laid down for the case in which the slave is evicted, while the
noxal action 1s pending®, and for that in which a slave is noxally
surrendered while another noxal action is pending®. On the other
hand, where a fideicommissary gift takes effect, or the condition on a
legacy of the slave arrives, before judgment in the noxal action, Ulpian
treats the case as on the same level with that which we are discussing,
as he does also that of one declared free in an adsertio libertatis while
a noxal action is pending: he says that the noxal tudicium becomes
tnutile™.

The difference is rather formal than important. Though the owner
of the dead slave is still liable he is released in classical law by
handing over the corpse, or part of it™. And the evicted defendant
need not hand over the man to the successful claimant till security is
given for the damages in the noxal action. And in the case in which
he is noxally surrendered to A while B’s noxal action is pending,
though judgment will go for B, there is no actio <udicats® Tt is
probable that the original starting-point is that of continued liability,
if the divesting fact occur after litis contestatio. The inequitable effect
of this led to modification, ariived at, in a hesitating way, by the help
of a gradually increasing freedom in the conception of translatio
wdicii, In the case of the statuliber, the supposed slave declared
free, the slave freed by fideicommissum, there was absolute release

19.4.14.1. 240.7.9. pr. Cp.47.2.62. 9.

S Ante, p. 107. 49, 4. 14. 1--16.

5 47.2.62. 9, post, Ch. xx1. 6 Koschaker, loc. cit.

7 Post, p. 111. 8 6.1, 58. 99.4. 14 pr.; ¢p. 9. 4. 28.

199.4.14.1, 42, pr.; cf. 40. 12. 24. 4. The absolutio is however ofircio tudicis I the case of
satisfaction of the eondition (9. 4. 14. 1). In the other case eviction dves not mean that he was
hever hable: a b. f. possessor 18 hable.  As to the case of adscifi0, post, Ch. XxvIiI.

I Post, p. 1117 12 6.1, 58. 189 4 14. pr.
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with ¢ anslato wdicn  In the case of death where this was mcon
cevable, there was no 1elease, but from early times surrender of the
corpse sufhiced In the case of eviction there was no release, but the
man need not be handed over without secunty for the damages
the forthcoming noxal judgment It 1s not clear why this case was
not grouped with those of statuliber, etc, since here translatio was
quite feasible It 1s true that in case of eviction there has, i strict-
ness, been no divesting fact, the legal ownership 15 unchanged, but this
15 equally true of the case of the slave declared free in n adse tio liber -
tatis  In the case of noxal smrender the solution was not release, but
refusal of actio wudwcats  No doubt 1t 15 possible to find distinctions 1n
thise cases, but 1t seems more rational to regard the 1ules as a gradual
development, 1 which the Sabimans took the progressive side, but
which was hardly complete even 1n the time of Ulpian

Some details are necessary to complete the general account of the
action It must be defended where the wrong was done! Compensatw
15 allowed, at least i Justinian’s time? Upon surrender the sur
renderee normally becomes owner, but not 1f the surienderer was not
owner, or the slave was ductus because the dominus was absent o1
refused to defend or surrender In such a case the suirenderee iuste
pussidet, and has the Publician action’, whether he knew, or not, that
the person sued was not the owner*

Theie 15 a curious text® dealing with the exceptro doh, 1n which
Ulpian, after obseiving that a vendee 1s not hable for his vendor s
dolus, and therefore 1f he has need to vindicate the res, cannot be met
by an exception based on fraud of his vendor, adds that this 1s true of
other transactions such as permutatio which resemble sale, but quotes a
view of Pomponius that 1t 1s not true in case of noxal surrender This
1s hard to justify® It 1s clear that the noxal claimant could have
recovered the slave from the person aggrieved by the dolus, 1f he had
still held him, and there seems no 1eason why the dolus of the inter-
mediate possessor should affect the matter The rule seems 1n conflict
with the general priority assigned to the noxal claim, which has already
been noted and 1s 1llustrated by the treatment of cases where the noxal
claim and a claim of ownership are competing  If the possessor 1s sued
by A for the slave, and by B on a noaa, and judgment on the vindicatio
comes first, the slave need not be handed over till security 1s given for
what may have to be paid on the noxal claim?, while 1f judgment 1n the

19 4 43 216 2 10 2 36 256
4 Ante p 105 un 5 6 544 4 4 31
6 The reason in the text z¢ that 1t was a lucrativa adquisitio can hardly apply to this case,
wln7c}é often had nothing luc:ati a about 1t
158
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poxal action comes first and the slave 1s surrendered the surrenderer
15 not hable for fulure to deliver under the arbutivum rudicis?

It may be convenient to gioup together the rules as to the effect of
death of the slave during the proceedings  If the slave died before the
action was brought, or before lstis contestatio, the domanus was released,
even though he had dolo malo ceased to possess, at the time of the
death, unless 1ndeed he were already un mora in accepting the
wdwcum? It the death occuired after condemnatio, the primary
obligation 18 as we have seen for a sum of money surrender 15 now
only a facultative mode of discharge® It appears therefore that death
of the slave would not release An imperfect text of Gaius seems to
discuss this case, and the question whether the surrender of the slave
dead would sufice* The Autun commentary® on Gaius carries the
matter further It declares that after condemmnation, the death does
not release but the domanus may surrender the body or part of 1t,
though 1n the case of amimals this could not be done The text
mentions a doubt, whether hair and nails were a part for this purpose,
perhaps because they could not be 1dentified, and so, as Mommsen says,
would be no check on a false statement that the slave was dead® The
text 15 very imperfect, but 1t apparently goes on to discuss, without
determining, the question whether this right existed 1f the death was
caused by culpa of the domanus, or 1n lawful exercise of his power of
punishment It must be noted that all this refers only to death after
condemnatio, and that no trace of these rules survives mto Justiman’s
law  The questions therefore remain what was the rule in Justmians
time as to death after condemnatio, and what was the rule 1 case of
death, pendente wudicio? It seems to be umiversally assumed that
death after condemnatio did not 1n any way release the defendant, m
Justiman’s law This solution, consistent with the subordinate
position of surrender after condemnation?, 1s probably correct But 1t
cannot be deduced with certanty from anything said 1n the soumces,
and 1t represents an increased burden on the dominus As to death
after luts contestatio, but before judgment, 1t may be assumed that the
rule was no severer 1n classical law, and that thus a corpse nught be

15320 5,6 158 The complcations of 9 4 38 2 and 4 2 35 1 do not concern us
The dominus 15 hable for any proceeds of the wrong which reach hum e g by cond fuwitiva,
13 1 4 We are told that there 1s condictio to the extent of proht with a power ot suriender,
n residuum  This 15 an allusion to @ fu i & confusion of lanzuage not uncommon 1 the
texts (p C 3414 D42161 4771238

291113,94017 p 2 4394 8 Ante p 105

4G 481 > §§82—87 See Ed 4 of Krueger and Studemund » Gaius

©Z 8 S 2 236 M seems to hold that 1n case of animals there was no Lability at all
But 1t 15 clear on the text that the nght to surrender the corpse wus a privilege not a further
labiity  He links the rule with expiatory surrender for breach of foedus Liv 8 39

T Gurard loc cut
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surrendered, and the view is most widely held that in later law death dig
not release’. This view rests on the following considerations :

(1) It 1s clear that death of the offending animal at this stage did
not release the domsnus in the actio de pauperie’. Analogy suggests
the application of the same rule to the case of slaves, though the
actions were not identical in all respects.

(11) In one text® it is said that one who has accepted a iudicium,
on account of a slave already dead, ought to be absolved, quia desiit
verum esse propter eum dare oportere. This would hardly be said if
death after litis contestatio discharged the liability.

(iii) Several texts dealing with one who has dolo malo ceased to
possess, make it clear that, in that case, death after litis contestatio did
not discharge, and one of them uses words which may be read to imply
that the conditions of this action are, in this respect, the same as those
of the ordinary noxal action®. But these texts lose much of their force
in view of the well-known rule that dolus pro possessione est®.

(iv) The formula expresses payment and surrender as alternatives,
and in alternative obligations the impossibility of one alternative did
not release from the duty of performing the other”. But as we shall
shortly see the obligation differed in certain ways from an ordinary
alternative obligation®

There has been much discussion among commentators as to the
essential character of noxal liability as contemplated by the classical
lawyers®. Js the master’s liability personal or is he merely defending,
as representative of the slave, primarily lable? That a slave is in
theory civilly liable for his delicts is shewn by a text which says that
he is liable, and remanet obligatus after manumission® It is certain
however that he could not himself be sued. This has led some writers
to hold that the master’s liability is as defensor of a person who cannot
defend himself, an opinion which finds indirect support in the texts,
Thus there are texts which shew that the action against the slave
after manumission is the same as the noxal action, merely transferred
to him®%  Other texts expressly describe the action as defensio servi®.

1 Girard, loc. cit., and N. R. H. 11. 435.

2 The owner can recover, ex Aquilia, the amount he will have to pay owing to inability to
surrender and can cede his actions in lieu of surrender, 9. 2. 37. 1; 9. 1. 1. 16. So we are told
that de pauperie is extinet if the animal die before litis contestatio—which implies that it was not
ended by death after, 9. 1. 1. 13.

39 4, 42,1, 49 4. 16, 26. 4, 39. 4. 59, 4. 2. 4.
6 50. 17, 181, 150, 157. Lenel, EQ. Perp. § 90.
7 Windscheid, Lehrbuch, § 255. 8 Post, p. 113,

9 Girard, N. R. H. 12. 31 sg9.; Kipp, reviewing foregoing, Z. 8. 8. 10. 397 s¢q.; Sell,
Noxalrecht, 23—96 efe.

10 44, 7. 14. 11 Sell, Toc. ¢ir

12 Ante, p. 108. 139, 4. 33; Sell, op. c1t. 76.
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The expression is of course also applied to defence of property against
claims?, but one text is cited to shew that this could not be its meaning
heve, since in the case of a son, failure to defend him noxally would not
involve loss of him*  Similar inferences are drawn from the use of the
expressions Pro servo, servi nomaine, and the. like3, Moreover, it did not
imply culpe in the dominus: such an idea is inconsistent with the rule,
nowa caput sequitur, with the rule that an impubes dominus was liable?,
and perhaps with the power of surrender.

On the other hand the defensio cannot be understood in any
procedural sense. It has none of the ordinary attributes of represen-
tation. The wvocatio in dus, the formula, the judgment, the actio
iudicati all deal with the dominus, and though he cannot be compelled
to defend the slave, we have seen that he can be compelled to produce
him as if he were being sued for a piece of property®. Nor can much
stress be laid on the use of the word defensor, since, while the liability
of a defensor was exactly the same as that of the person defended®, the
master's liability differed from that of the man himself, as the latter
had no power of surrender. And though primitive law does admit
guilt in animals, the owner’s liability can hardly have been representa-
tive: Justinian indeed calls the owner the reus’, and the actions are
closely analogous. Moreover when noxal actions were introduced it 1s
doubtful whether either son or slave could be civilly liable, and there
was then no representation in lawsuits. If we refer the idea to classical
times it is no longer true that a son could not defend himself And
the common use of such expressions as rem defendere, and pro fundo®,
destroys the force of such terms applied to slaves.

The fact seems to be that noxal liability is entirely sut genervs: its
form is due to its descent from ransom from vengeance. It has points of
similarity with both direct and representative liability, and expressions
are used implying one or the other according to the needs of the moment®.

Another question which has divided commentators is that whether
the right of surrender is alternative or facultative. It is clear that,
after condemnatio, which is primarily for a sum of money, the surrender
1s merely facultative, in solutione®. Apart from the state of things after
condemnation, there are many texts which treat the payment as the
Primary, the surrender as a subsidiary, liability?, and several which put

16.1.54; 44.2.9. 1. Sell, loc. cit. 2 9, 4, 33. .

59.4.89.1; 2.9.2. 1. 4 47.8.2.19. Girard, loc. cit.

® Ante, p. 101. 6 Roby, Roman Private Law, 2. 48.

"In. 4. 9. pr. 8 39.9.9. pr., 9. 4. 38. 2, etc.; Girard, N. R. H. 12. 31 s¢q.

® Nothing turned on the distinction: it may have been more readily regarded as representative
a8 there was no logical ground for personal liability. X

Y Former view, Girard, N. R. H. 11. 440; latter, Sell, op. cit. 11sgg. It is an old topic.
Hﬂ-enel, Dissensiones Dominorum, 188.

1 42.1,6.1. Aate, p. 105. 12.9.4.1; 42. 1. 6. 1; 47. 2. 62. 5, etc.
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surrender in the forefront, and treat payment as subordinate'. But the
view that surrender is facultative, (¥n solutione,) cannot now be held, for
Lenel has shewn that the intentio sets forth the payment and surrender
as alternatives® Girard infers that it is a case of alternative obligation
and cites several texts as stating it so®. But since impossibility of one
alternative did not release from the duty of satisfying the other*, and
death of the slave did release the dominus, he considers that it was
only after litus contestatio, when death did not release, that it became
alternative. To this it has been objected that the infentio cannot
express any kind of obligation different from that which was due
before, and that in a true alternative obligation the suder would
estimate the value of the creditor’s right, and fix the condemnatio
accordingly, so that the ea res, the money condemnation, would not
exceed the value of the slave®. In our case it might do so: it was the
litis aestvmatio which a freeman would have to pay for the wrong®.

In fact, here too, the character of the obligation is determined by
its history: it is suz genmerss, and cannot be fitted into the normal
moulds. In nothing is this more clearly shewn than in the retention of
the power of suriender in the condemnatio. It has been said that this
is arbitrium, and the actio an actio arbitraria. This view is based on a
text of the Institutes’, which, however, as Girard points out, says
merely that an actio arbitraria may result in a noxal surrender®. The
power of surrender is in fact very different from arbitrium : here the
discretion is with the defendant ; there it is with the Judex.

The master’s freedom from personal liability depended on a total
absence of complicity. If he was ignorant or forbade the act his
liability was noxal®: if he took part, or aided, or connived, his liability
was personal and n solidum™. There is a good deal of information as to
the state of mind which entailed this liability in solidum. Of course,
tussum sufficed™. But failure to prohibit, knowing, and having the
power, is enough, and this is implied in the word sciens in the Edict™.

12.10.2; 9. 4. 2. pr., etc.

2 Ed. Perp. 155. He shews that the intention is set forth in 9. 1. 1. 11, in words which,
seeming to be the end of & comment, are in fact the words commented on in the following text.

8 loc. cit. Lex Rubria, 22; D.9.1.1. pr.; G. 4. 75; In. 4. 8. pr.

4 Dernburg, Pand., 2. 79; Savigny, Oblig. § 38; Van Wetter, Oblig. 1. 208.

3 Kipp, Z. 8. 8. 10. 397 sqq., reviewing Girard.

69.4.1,2 pr., ete. 7 In. 4. 6. 31.

¢ loc. cit. He cites 5. 3, 40. 4. Other cases, post, p. 123, Sell, op. cit. 160. Accarias,
Préeis, § 886, thinks them arbitrarvae in special sense, and cites two texts (9. 4. 14. 1, 19, pr.)
which shew ouly that in some cases there was room for offictum vudicis. Ante, p. 107,

%9, 4. pass.; C.3.41. 2.

0P, 2.31. 28; C. 3.41. 4; 9. 4. 2, 3, 5, etc. As to cond. furtiva, C. 3. 41. 5. In rapina,
fully liable for men coacti by him, 47. 8. 2. 4. So under L. Cornelia where slaves fo his
knowledge took up arms to seize a property by force, 48. 8. 8. 4. The rules penalising writing
gifts to yourself covered dictating them to a slave, 48. 10. 15. pr. Positum to danger of passers
is hardly an instance, 9. 3. 5. 10,

u 47.10.17.17. 12 9. 4.3; 47.6.1.1; 47.10.9. 3.
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If the slave refused to obey or was out of regch or was proclamans in
libertatem?, the master was not personally liable? nor was he where,
whatever his state of mind, he was not dominus at the time of the
delict>. Where the dominus was liable 4n solidum, death, sale or
manumission of the slave did not release him*, but, as in all delict, the
heres was not liable®. The personal liability and the noxal liability
were essentially one®, and thus one liable in solidum could be sued
poxally’, and the plaintiff could at any time before judgment change
from one to the other. And one action excluded the other and thus
one sued in solidum, and absolved as not sciens, could not afterwards be
sued noxally®. If the slave was alienated before action the buyer became
poxally liable, while the vendor was still liable vn solidum?. If the
former was sued, Ulpian cites Pomponius as holding that the vendor was
released®. Though the obligation is one the parties are different*. If
the slave was freed there is some difficulty as to his liability. If he had
obeyed his master’s tussum, he was excused as being bound to obey,
unless the thing was so serious that even a dominus ought not to be
obeyed therein®. Celsus thought that if it were a case of personal
liability, it could not be noxal, (a view clearly negatived abovel,) and
that thus if the dominus was personally liable the slave was not (so that
absence of prohibition would serve to excuse him), but that, as the
XII Tables speak generally of delicts by a slave as noxal, the liability in
the case of failure to prohibit would survive against the slave in that case,
but not in the case of the later leges, e.g. the lex Aquilia, But Ulpian,
who tells us these views of Celsus, remarks that mere absence of prohibi-
tion was no excuse in any case™, and that the opinion generally held was
that due to Julian, 7.e. that the rule of the XII Tables, and the words
noziam nozit, applied to the later leges as well, and thus in all delicts,
if the owner’s participation was short of absolute tussum, the slave was
liable and remained so after manumission. The obligatio in solidum
burdens the dominus, but does not release the slave® It must be noted
that tussum here means command, not, as in many places, authorisation.

! In which case dominus has no power over him, post, Ch. xxvir.

29.4.4.pr, 1. $9.4.2.1,4. 1. $9.4.2.1,2.

59.4.5.1. So where the action was in solidum on any ground, 9. 4. 16.

8 As in case of noxal liability of dominus and personal liability of slave, ante, p. 108.

7 Sell, op. cit. 148—155; 9. 4. 4. 2. 89, 2 4.3; ante, p. 108.

99.4.7. 109, 4.7.1.

It The texts snggest that litis contestatio barred, but it is not clear, and analogy suggests
that the bar only arose after judgment (Sell, op. cit. 169—172), while 9. 4. 17. pr. treats this as
thelgl\éilinw rule, relieved against by the Praetor.

.4.2. 1.

‘“. Atrox intwria or killing not in defence of dominus, 47. 10. 17. 7, 8; 43, 24. 11. 7. Similar
rule in criminal law, ante, p. 94.

19.44.93.

159.4.2 1. The reasoning of Celsus does not distinguish clearly between command and
non-prohibition.

% Ib.; 9.4. 6. Marcellus and Julian: it was not a conflict of the Schools. As the damages
would be the same and there could be no surrender it may be assumed that action against one
eft no action surviving against the other even in Justiman's time.
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If a slave has committed several delicts against the same or different
persons, the master is released by delivering him under t.he first
judgment?, e.g. where he stole a man and then killed him®.  This seems
to lead, from the rules already stated?, to the conclusion that the last of
several plaintiffs will keep the slave, for all the others in turn will be
noxally liable. This squares well enough with the idea of vengeance,
and though it looks odd in later law, it is not irrational®.

The case of existence of minor rights in the slave has already been
mentioned : it will be convenient to set forth the rules in a connected
form. We are told that a dominus has potestas over a pledged slave, if
he has the means to redeem him® and that in no case is the pledgee
(or precario tenens) noxally liable”. The question arises: what is the
state of the law where the debtor cannot redeem him? As we bave
seen, if the noxal claimant has brought the slave before the court, then,
if the dominus is absent, or refuses to defend, the man can be ductus,
unless the pledge creditor will take up the defence. But this does not
meet the very possible case of the slave’s being kept out of the way
by the pledge creditor. It seems that there must have been some
machinery for bringing him before the court. The same question
arises in relation to usufruct, which is in general placed on the same
level, in this connexion, with pledge®

Apart from this matter, the rules are in the main simple. Usu-
fructuary is not noxally liable, and has therefore, in accordance with
principle, a noxal action against the dominus®, surrender by whom, even
before condemnation, releases him, and ends the lesser right by con-
fusio®. If an owner, sued noxally by a third person, is condemned, we
have seen that he is released only by paying or handing over the
unrestricted ownership. If there is an outstanding usufruct, he can
apply to the Praetor, on the opening of proceedings in an actio iudicats,
to compel the usufructuary to pay the value of the usufruct, or cede the
right itself, <.e. to the dominus™. If on such facts the owner, instead of
defending, hands over the slave, he is released from liability>. But lest
his dolus or culpa should injure the fructuary the latter is allowed,
there and then, if present, later, if absent, to undertake the defence of

9. 4. 14, 20. 247.1.2.3. 32.9.1,92

Girard, N. R. H. 12. 49.

An owner holds subject to liability for delicts past and future: .such surrender could hardjy
olo malo ceasing to possess, even where it was for a minor delict.

. 4.22. 2.

.1.1; any more than a commodatarius or depositee would be, 4. l. pr.; 11. 3. 14. 4.

8 If dominus has hired the slave from fructuary, he is liable to action with noxal surrender.
The fact that he is conductor does not alter the fact that he is owner: he is liable precisely
because, being owner, he now has the de facto control of the slave. This agrees with the rule
that the owner was not liable unless he had the means of getting the man from the holder of the
lesser right, 9. 4. 19. 1. See Naber, Mnemosyne, 30 (N. S.) 171. Cp. as to pledge, 9. 4. 36.

9 9.4.18; 11. 3. 14. 3; 47. 2. 43.12; 47.10. 17. 9.

10 7,1.17.2; 7.4.27; 9. 4. 18, 19 .4,17. 1. 12 Adnte, p. 103.
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the slave’. If he will not, his right is lfarred, unless he is willing to
pay the litis aestimatio®. If hej hands him over he is not lable to the
dominus®. These texts agree with the common sense view that, as the
owner is released by the surrender, justice requires that the holders of
outstanding rights should also be barred. The case is different where
the action against the dominus has reached condemnatio. There is now
a judgment standing against him for a sum of money in first instance :
deditio is now merely facultative. This is a personal liability of his¢,
He can still be released by handing over the slave, but this is not a
result of the rule noxa caput sequitur; the judgment is against him
personally and this rule has now no application: the release is the
result of an ‘express statement to that effect in the condemnatio, and it
requires transfer of complete ownership. Since the injured person has
his remedy against the old owner so long as unencumbered ownership is
not given to him, justice requires that the holders of minor rights
should not be barred, as there is now no question of undertaking the
defence. They could therefore enforce their claim at once, and whether
they did so or not, the plaintiff, as soon as he knew of the existence of
their right, could bring actio fudicati against the old owner, at once,
without waiting for actual eviction®.

Three texts create difficulties in the application of this coherent
scheme. One seems to give an action against the fructuary in the first
instance®. The facts seem to be that an action has been brought
against him as owner: he denies the fact. It then transpires that he is
usufructuary, and he is invited to take up the defence. If he refuses
his right is barred. Looked at in this way the text says nothing
exceptional’. A second text® seems to subject the owner’s right to
surrender one, in whom there is a usufruct, to the condition that the
surrender is sine dolo malo. This however is not what the text really
means. The absence of dolus is not a condition on his right of
surrender, but on his freedom from liability to the fructuary for any
damage to his interests that the surrender may cause®. The third text
is & more serious matter. It observes that if an owner hands over a
pledged slave per vudicem, and so is absolutus, he is liable, de dolo, if it
shall appear that the man was given in pledge, and this actio doly will
be noxal®, This is a surrender between ltss contestatio and condemnatio.

; 9. 4.17. 1, 26. 6, 30. 219.4.17. 1, 27. pr.
9.4.17. 1. The text looks corrupt: in its original form it may have thrown light on the

case in which there are several delicts.
4 Ante, p. 105.

59.4.14.1; 42. 1. 4.8; 46.8.69. If outstanding right be extingnished, liberation of old
Owner follows. For different views, see Koschaker, Translatio Iudicii, 209, and Elvers, Servi-
tutenlehre, 517.

82.9 3. 7 Elvers, op. cit. 515. 8 7.1.17. 2.

9 Bee 9. 4. 26. 6. 104, 3.9.4.
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It seems clear that the liability is to the surrenderee. But he does not
suffer since on such facts the pledgee could not claim the slave without
paying the claim®. It is a possible conjecture that the surrender was
after condemnatio; the word absolutus having been wrongly used for
officto tudicis liberatus®. The hypothesis would be that, after con-
demnation, the man has been handed over, and the judge, thinking
unencumbered ownership has been given, declares the defendant free
from liability. But in all probability the text is corrupt or interpolated
or both®4

If a delict is committed by several persons, each is wholly liable:
judgment and execution against one do not bar action on the delict
against the others®. The rule was different, at least in some cases, where
the wrong was done by several of a man’s slaves. Here the Praetor
limited the claim to as much as would be due, if the wrong had been
done by a single freeman, with restitution in appropriate cases®. The
rule did not apply to all delicts, and may have gradually extended from
the case of furtum. The privilege seems to have applied to cases under
the Edict as to bona vi rapta and to damnum hominibus coactes’.
There was certainly a noxal action, expressly mentioned in the Edict
where the wrong was done by the familia®, and one text says that, in
noxal cases, the amount that could be claimed was limited to fourfold®.
The form of the text shews that this was not an express provision of
the Edict. The adjoining text? observes that the noxal surrender will
be only of those who are shewn dolo fecisse; not, that is, of slaves
among the homines coacti who may have been acting innocently™.

As to ordinary damnum tniuria datum, Paul thought the restriction
had no application, since each piece of damage was a separate wrong:
there were plura facta not wunum as in furtum’ On the other hand
Ulpian allowed it on equitable grounds, if the damage had been done
merely culpa®. And Gaius allowed it generally, because it might be

1 Ante, p. 117, n, 2. 2 See 5. 3. 20. 5.

8 The next part of the extract is corrupt: the preceding part is treated by Gradenwitz as
interpolated (Interp. 144). Our text is incorrect in the Florentine. See also Pernice, Labeo,
2. L As the fraud is that of dominus the noxal character of the actio needs explaining.
The point is that the actio doli is merely indemnificatory (4. 3. 17) and that complete transfer of
the slave, since it would have satisfied the original liability, is all that can be asked for. The
words referring to noxal character are not in the Basilica.

4 Several texts put pledgee on the same level as fructuary, giving him no liability but a right
to defend. The only notable difference is that if he refuses and so is barred, his pledge is end
(nullum entm est pignus cuius persecutio denegatur), while usufruct, as a substantive us, continufs
technically till it is destroyed by non-use, 9. 4. 22. 1, 26. 6, 27, 30.

59, 211, 2. 69 4, 81; 47.6.1, 2, 747.8.

8 Cicero, Pro Tullio, 3. 7; 13. 81; D. 47. 8. 2. 14; 50. 16. 40 (which is from that book of
glpi;n’s gommenta.ry which deals with this matter), 50. 16. 195. 3. Lenel, Ed. Perp. § 187.

p. P. 5. 6. 3.

9 47, 8. 2. 15. 10 k. 1. 16.

11 For damnum in turba factum, the action lay, it is said, in familiam. But it was not noxal
and there i8 no gign that the present rule applied, 47. 8. 4. 15.

;: 27 lé 9i 2No doubt he contemplates distinguishable traces of damage.
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culpa, in any given case!. It is clear that there was no Edict as to this,
and the varying voices suggest a late development. For iniuria it was
never allowed : here there were as many delicts as there were slaves—
plura facta®. There was no suc‘h provision in albi corruptio, part}y it
seems because of contempta mazestas Praetoris, partly as it contained
plura facta. This seems to have been the operative reason, since
Octavenus and Pomponius agreed that it might apply, if they procured
an outsider to do it, for here there was only wnum factum® Whatever
be thought of the reasoning it is clear that it ignores the argument
drawn from the contempt of the Praetor involved in the act.

The rules are laid down in detail for furtum® If the dominus is
being sued noxally for one, the action as to the others is suspended, so
long as the minimum amount is recoverable®: when that has been
recovered, all actions cease against any owner or any slave manumitted,
and it is immaterial, (so Sabinus and Cassius held, and Pomponius
agreed,) whether the amount was made up in money or in the value of
gurrendered slaves’. Even if the dominus has dolo malo ceased to
possess, and is condemned on that ground, he still has this protection®.
And, since the value of all the slaves may be less than the fourfold
penalty, he is entitled to absolution if he hand over all the slaves who
were in the mischief, having pointed them out himself, not the whole
Jamilia®. But previous recovery from a manumissus does not protect
the dominus, who still has the familia, as it cannot be said to have
been paid familiade nomine. The point is that the whole rule is rather
an inroad on the rights of the injured person, and to protect the
dominus in this case would be to exempt him from liability. For the
converse reason, if the buyer of a slave has paid, action against the
vendor is barred, for the vendee can recover the amount from him
under the ordinary warranty, that he was noxe solutus™. And since
legatee or donee of the slave could not so fall back on the old owner,
action against them did not bar a claim from the owner of the others™.

The fact that the rule is a great restriction on the commoun law
liability of the dominus led apparently to a very literal interpretation of
the Edict. It provides that the actor can recover only what would be
due from a single offender® If now the injured person had died
leaving two heredes, Labeo held that each of these, suing, would be

19.2.82. 2 2.1.9; 47. 10. 84, $2,1.9.

447, 6. 5 47. 6. 1. 8; 47. 8. 2. 15. 6 47. 6. 3. pr.

79.4,31.

8 47.6.3. 2. In reckoning the amount due, the condictio furtiva would come into account,
Bo that he must surrender, or permit to be ducti, enough slaves to cover the damages in this as
well ag in the penal action, 9. 4. 81.

9 47.6. 1. pr.; 47. 8. 2. 16. 10 47. 6. 3. pr. 1 Th.

:: s})l i. 131 The liability did not of course apply to slaves acquired after the offence, 9. 4. 31.
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actor and could recover the whole of the limited amount, not being
barred by action by the other, provided of course that the common law
liability was not overstepped’. Cervidius Scaevola repudiates this, on
the ground that it would be unfair, and a fraud on the Edict, to allow
the heredes to recover more than their ancestor could?. In the same
way if the deceased had recovered only part, each of the heirs could
recover all that was still due. Scaevola confines them to their share?.

There were special rules in the case of Publicani. Two separate
Edicts dealt with their liability for acts of employees, but the compilers
of the Digest have so confused them in statement, that it is not possible
to make out, with certainty, the original content of each. As they
appear, they overlap, but it is now generally agreed that one of them
dealt with ademptio w and damnum, done in the course of collecting
the revenue, by the publicanus, or his employees, and the other with
JSurtum, not necessarily in the actual course of collection®. Whatever
differences there may have been between the two sets of provisions, the
compilers seem to have designed to assimilate them, and they have
carried over words from each Edict to the other, so that they are both
made to refer both to furtum and damnum. As to the actual content
of the liability, Karlowa® detects many differences between the actions,
but the evidence for most of them is unconvincing. He is probably
right in holding that the Edict dealing with ademptio did not apply to
the provinces. He infers from a comparison of some texts, really
inconclusive?, that the familia in the Edict as to furtum included only
slaves, or apparent slaves, of the publicanus sued, while 1t 1s clear that
in the other case, it covered all persons employed on the business®. He
thinks that the action under the Edict as to ademptio was not penal,
but the whole content of it as recorded is opposed to this view. He
thinks that, in the case of furtum, the action sine noxae deditione was
only against the owner, while in the other it was certainly against any
of the publicant®.

The rules as to the case of ademptio vt are fairly fully recorded. To
guard against forcible seizure by the publicans or their men, they were
made liable for any such seizure or damage, by themselves or their
staff*, in the course of the collection, any soctus vectigalis being

; ;73 él.i% .sha.re of what the late owner could have recovered apart from this Edict.

3 1b. It must be added that the whole rule applied only where the master was innocent: if
he was sciens, he could be sued, suo nomine, and noxally for each of the slaves, 47.6.1. 1. No
doubt the liabilities are alternative.

439.4. 1. pr; Rt 12,

5 Lenel, Ed. Perp. (French ed.) § 138; Karlowa, R. R. G. 2. 35.

6 loc. cit. 739.4.1.5; 39. 4. 13. 2; 50. 16. 195. 3.

8 He points out that in the few words on the Edict as to theft, nothing is said as to free
employees, 39. 4. 12. 2; cp. 39.4. 1. 5

9 This rests merely on the use of dominus in the singular, 39. 4. 12. 1, Lenel, loc. ct.
10.39. 4. 1. Under colour of the abolished pignoris capio.
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liable®. The action was for twofold within a year, ¢n simplum after
o year?, and, as in the last case, the employer was released by payment
of what would have been due if the wrong had been done by one
freeman®. Though the term familia usually covers all slaves, it applied
in this case only to persons employed in the collection, There must be
o demand for the production of the slave or slaves, or of all the slaves,
so that the actual wrongdoer could be pointed out®. They might not
be defended in their absence®, but if they were produced there would
be an ordinary noxal action”. If they were not produced there was a
wudicium sine nozae deditione, whether the defendant could not or would
not produce them, and though they were no longer in his potestas®.

The action, though severe in some respects, was mild in others, since
the penalty was only twofold, and this included the res, while by the
ordinary action it would be in some cases fourfold. Accordingly the
injured person, if he could prove the identity of the slave, might
proceed by the ordinary action instead®. How far these rules may
be extended to the Edict as to furta is uncertain. That it was an
independent Edict is shewn by the fact that Gaius discusses it in his
commentary on the Provincial edict, and Ulpian in the part of his
commentary which dealt with theft : the other Edict was treated under
the heading de publicanis®. It provides for an action sine nowae
deditione, in the case of furtum by the familia publicani, if the wrong-
doer is not produced, whether it was in the collection or not. It is
probable from the allusion to publicanorum factiones™ that it applied
whether they were slave or free. It can hardly fail to have been
penal®, and probably the penalties were those of furtum. The publi-
canus remained liable though he sold or freed the slave, and even if the
slave ran away™. The text adds that if the slave is dead the publicanus
is freed, since he has not the facultas dedends, and has not been guilty
of dolus®,

Other cases of exceptional liability may be shortly stated. The
special liabilities of exercitor navis, caupo and stabularius included a

Yhot 3. 1.
39.4. 1. pr. Restitation before litis contestatio ended the claim, 39. 4. 1. pr., 5. pr. The
text adds that it will discharge even after litis contestatio. This is not an application of the
% omnia tudicia absolutoria: restitution islessthan the action wonld give. Probably Tribonian.
. 39.4.3. 3. 439.4.1.5; 50.16.195. 3. See21.1.1.1; k. t. 25.2, etc.
o 39. 4. 8. 2. 6 39, 4. 2. 739.4.8.pr.
I 39.4.1. 6. The action being penal lay against keres only to extent of]l)lis profit, 39. 4. 4. pr.
several publicani, liable only pro parte, and, so enacted Severus and Caracalla, for any deﬂzéit
ot recoverable from the others, 39. 4. 6.
u 39.4.1.3 4, 10 Lenel and Karlowa, loce. citt.
" 89.4.12. 1. As to corruption and interpolation, Lenel, loc. cit.
o 39. 4. 12. pr.  Cp.h.t.13.2.
18 Lenel, loc. cit. Karlowa contra, loc. cit. He cites the rule that it was perpetual (39. 4.
- 4), but 8o were many penal actions. See ante, p. 34, and post, p. 122. And the rule here
A b;ga ;I‘rllgogianism. Gaius would hardly say: hanc actionem dabimus.
th *2.1.8. The remark would apply equally to the case of a runaway: the rule seems to be
© settlement of a dispute and may be due to Tribonian,
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liability tn solidum for what they had received, salvum fore, without
reference to such dolus or culpa as an ordinary contractual action would
have required. Thus even if the thing were stolen by a servus
exercitoris there was no actio furtt nozalis, since the exercitor was
liable personally in full, under this special Edict®. The action was not
delictal or penal: it was perpetual and available against the heres®. A
still more striking result of its character is that it was available though
the injured person were the owner of the slave, and thus would be
poxally liable for him% But there was a further liability which more
nearly concerns us. There was an action wn factum against such
persons, for any theft or® damnum committed by their employees in the
course of the business, beyond their liability for goods they had
insured®. The action was delictal: it involved proof of the theft or
damnum, and it was in duplum’. It was perpetuc and availed to but
not against the heres®. Death of the wrongdoer did not release the
principal, if it was a servus alienus, for as he was definitely hired for the
work, the liability was in solidum?® If it was his own slave, the liability
was noxal, and thus it may be presumed that death released™.

We have now to discuss the questions which arise where the facts
which raise a noxal claim occur in connexion with a negottum between
the parties, so that there is, or might conceivably be, an action
ez contractu. It will be convenient to consider two distinct cases:

(i) Where there is a contract between the parties, and the slave of
one of them commits a delict, in relation to its subject-matter.

(i) Where the slave himself is the subject of the negotium.

(i) If in the carrying out of a contract between two persons, one of
the parties commits an act which is both a breach of the contract and a
delict, it is clear that in the classical law the person injured could
proceed in either way. But the case was different if the person who
actually did the wrong was the slave of the party. Here the slave has

14.9.1.pr,8 1—2; 47.5. 1. 4. 2 4.9 3.3.
8 k.l 4. 44.9.6.1.

5 As to theft there was & special Edict (47. 5): as to damnum the action followed the same
rale, but there may have been no Edict, Lenel, op. cit. § 78.

6 47.5. 1. pr., 4. 74.9.7.1; 47.5.1.2; In. 4. 5. 8.

84.9.7.6; In. 4.5. 3.
94.9.7.4; 47.5.1. 5. The reason of its being noxal is in one case said to be that one
using his own slaves must use such as he has, while one who hires must use care in selection
(4.9.7.4). In the other it is said that some consideration is due to one afilicted withfa bad
slave (47. 5.1, 5). It is in fact an application of what seems to have been accepted as a first
principle, that a man cannot be liable for his slave’s act beyond his value. Lenel however (Ed.
Perp. § 136) attributes the restriction to an express provision of the Edict, being led to his view
by the form of Ulpian’s remarks.

20 Theft severely dealt with because of the circumstances, e.g. theft from wreck, was still 50
where the wrongdoer was & slave (47. 9. 1. pr.). Conversely the rule that Vi bonorum raptorum
was annalis applied where it was noxal, so that & freed slave could not be sued after the year,
though the master had not been: the actions were the same, 47. 8. 3. See ante, p. 115.

11 Reff.: Accarias, Précis, gdise. We are not here concerned with the barring effect of one
action on the other. Girard, Manuel, 397,
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committed a wrong for which a noxal a.ction will Iifa. It was ot the
glave’s negotium and there can be no question of actio de peculio’. On
the other hand the master who made the cont‘ract has persc?nally
committed no breach of it. Hence there arose a difference of opinion,
mainly expressed in relation to the case where. slaves of colonus or
inquilinus negligently burnt the property. Sabinus held that tl'lf?ll'
dominus could not be sued ez locato, though he could, ez Aquilia,
noxally. Proculus however, of the other school, held that he could be
sued ex locato, subject to the provision, (due to the idea that a man
ought not to be liable for a slave’s act beyond the value of the slave?)
that he would be free from liability on handing over the slave®. This
is the view that prevailed’ If however there was any culpa in the
actual party, e.g. in choosing, for the care of a fire, unsuitable persons,
then he was personally liable @n solidum®. The same principle no
doubt applied in other cases, but there seems no authority even on the
obvious case of a thing deposited, injured by a slave of the depositee.
As he was not liable for his own culpa he can hardly have been for his
slave’s. As he was liable for dolus, it is likely that the rule in that case
was as in locatio.

Where the delict was furtum a difference is created by the fact that
the holder may be liable for custodia, and as he is liable for the thing,
on the contract, the owner has, on a well-known principle, no interesse
and thus no actio furts®. Thus where the slave of the commodatarius
stole the thing the owner had no actio furt:’. If the commodator’s
slave stole it, the commodatarius was liable er commodato, and had
therefore an interesse, giving him actio furt: against the commodator®,
Paul quotes this from Sabinus with a further remark to the effect that
if the actio commodatt is remitted or the damages are refunded the
action on theft “ evanescit®.” The reason of this last rule is not obvious.
Many facts, such as release and satisfaction, put an end to rights of
action, but this is not one of them™.

The explanation seems to be this. Persons who held a mere tus in
Personam in a thing might have an actio furti in respect of it, but only
In virtue of their liability, not on account of the advantage they lost :

1 Post, Ch. 1x. 2 47.92. 62. 5. 8 Coll. 12.7.9; D. 47. 1. 2. 3,
; 9. 2.27. 11; as to contractual liability, post, p. 162.

Coll, 12.7.7; D.9.2.27. 9, 11; 19. 2. 11. pr. Peaul notes that where slaves let with a
houge commit a delict against the tenant the owner is liable noxally but not ex contractu. Their
8ct 18 no breach of the contract, 19. 2. 45. pr,

¢ G. 3. 205—7.

" Apart from Justinian's changes of which the text takes no note, 47. 2. 54. 2. The text does
not discuss insolvency of the commodatarius.

813.6.21.1; 47.2. 54. 1. If depositor was the thief there was no actio furti: as he could
not enforce the duty of custodia, P. 2. 81. 21.

947, 2. 54. 1.

10 Monro, De furtis, 75 assumes the claims to be equal. There seems no warranty for this.
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their right was not considered’. The whole theory of this interesse of a
person with no 1us ¢n rem is a juristic development. It is abnormal: it
is not thoroughly worked out, and this is not the only point at which
its logic breaks down. We know from Gaius, and the Digest?, that an
insolvent borrower had not the actio furti, (though Justinian speaks of
ancient doubts®) yet he technically had the liability. His insolvency
did not release the debt: he might be sued on it later. Moreover the
texts excluding action by the insolvent refer to insolvency in the
present, not at the time of the theftt. The abnormal right was allowed
only if and in so far as its denial would operate unjustly, and it is clear
that in the case of supervening insolvency, and in that with which
we are directly concerned, the real interest of the borrower has
substantially ceased?®.

(i) The case is more complex where the slave is, himself, the
subject of the negotium. We have seen that the existence of a con-
tractual obligation is no bar to that of a delictal. A general view of
the texts, dealing with our present topic, suggests that if a slave, the
subject of a negotium, committed a delict against his holder, the latter
had no delictal action against the dominus, but only the contractual
action subject to that right of quasi-noxal surrender which we have just
noted as appearing in such actions. But this is not the case, though
the rules as given present a somewhat misleading approximation to
that state of things. How this arises may perhaps best be shewn by
dealing first with the case of the man who is now owner of the slave,
but is entitled to hand him back, or is bound to hand him on. Such a
person can have no noxal action for what occurred while he was owner®.
Justice however may require that he should have compensation, and
the sources discuss several such cases. Thus the vir, being owner of
dotal slaves, can have no noxal action, against his wife, for what they
do?. But in any action for recovery of the dos, account is taken of the
theft up to the value of the slave, and if the wife knew of his quality,
tn solidum?®. So a redhibiting buyer is noxally liable for the man®, and
thus cannot bring a noxal action, but he has a claim to compensation

147, 2,12, pr., 14.12—15. The holder » precario lost advantages by the theft but he had no
actio furti, 47. 2. 14. 11.

2 47. 2. 54. 1; G. 3. 205. 8 C.6.2.22.

4 e.g.47. 2. 12. pr. st solvendo non est ad dominum actio redit; In. 4. 1. 15; D. 47. 2. 54. 1,
rem subripuerit et solvendo sit, 3qq. A positive interesse need exist only at the time of the theft,
47. 2. 46. pr.

5 If tlﬁa negotium did pot impose a lability for custodia (e.g. deposit) the holder had no
actio furti, G.3.207; In. 4. 1. 17. If it were stolen by slave of depositee an ordinary noxal
action arose.

§ Ante, p. 107; 21. 1. 52. A

7 The fact that no delictal actions lie directly between them is no bar to an action serve
nomine.

8 25.2.21. 2. 9 19. 1. 11, 12; 21. 1. 23. 8; ante, p. 107.
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subject to pro mozae deditione‘l. The right of indemnity covered any
the.ft from him whenever committed and any thefts from third persons
to whom the buyer had had to pay damages®

Legacies afford an instructive contrast. Where a servus legatus
stole from the future heir, before entry, Julian allowed the heres an
actio furtt nozalis against the legatee, qui legatum agnoverit®. The
case contemplated is one of a legatum per vindicationem. On the other
hand Gaius tells us that the heres need not hand over a servus legatus
upless an indemnity, (not a penalty,) not exceeding the value of the slave,
is given to him, and this whether the theft was before or after entrys It
is clear from the language and the context that Gaius is speaking of a
legatum per damnationem, in which the heres was owner for a time.
The compilers have extended it to all legacies, though, for Justinian’s
law, Julian’s rule would seem the most logical. This is a transference
of the kind which seems to lie at the bottom of most of the cases
we shall have to discuss.

The texts dealing with theft by a pledged slave are few, all from the
same section of the same book of Africanus. They lay down the rule that,
in such a case, the creditor can recover, (by the actio pigneratitia
contraria,) an indemnity, subject to a right of pro nozae deditione,
where the owner was not aware of the quality of the slave: otherwise he
is liable en solidum. There is no hint of furti nozalis®. Of the texts
on which this rule is based one is claimed, by Lenel, as relating to the
actio fiduciae®. As, of the others, one merely repeats this, and all are
from the same place, it seems probable that all were written of fiducia,
in which, as ownership passed to the creditor, there could be no noxal
action, and that this is simply a hasty transfer to pignus of rules which
developed in fiducia’.

Mandate gives similar texts of more various origin. It is laid down
that if A buys a slave under mandate from B, and the slave steals from
A, and A is not in culpa, he need not hand over the slave till account
18 taken of the theft, in an actio mandati®. Nothing is said of an actio
Jurti. If the mandator knew his quality the liability is in solidum :
Africanus indeed suggests that it should be so in any case, since,
reasonable as it is that one should not be liable for a slave’s act beyond
the value of the slave, it is still more reasonable that a man’s unpaid

21 ‘lﬁéél. 58. pr. Though the fact that the man stole was not itself a ground for redhibition,

2 30. 70. 2; 47. 2. 62. 2. His claim would not exceed the value of the man unless the vendor
bad warranted him not & thief, in which case he was entitled in solidum at least as to thefts
from himself, 21. 1. 31. 1; 47. 2. 62. 4.

39,4, 40. 4 30. 70. pr., 3; cp. 47. 2. 65.

513.7.81; 47. 2. 62. 1,

$13.7. 31; Lenel, Palingen., 1. 80; Heck, Z. 8. 8. 10. 125.

7 Other cases, Lenel, Z. S. 8. 3. 104 s¢q¢.; Girard, Manuel, 518.
817, 1. 26. 75 80. 70. 2; 47. 2. 62. 5—T.
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service should not be an expense to him!. If the mandatarius wag
careless in trusting him unduly, this was culpa and barred his remedy?,
These are the views of Neratius, Africanus, Gaius and Paulus. Most of
the texts are contexted with the case of the redhibiting buyer. A slave
was a res mancipi, and mancipatio, which was at the time of these
writers still the usual mode of conveyance of such things, necessarily
left the domintum for the time being in the agent. Even by traditio,
there could be, at that time, no question of a direct acquisition by the
employer. Gaius and Paul are clear on the point®. Here too we have
rules laid down for the case where the victim of the theft was for
the moment owner, and applied to conditions in which this was no
longer the case.

Similar rules are found in deposit, Africanus, citing Julian, being
apparently the only authority. The rules are as in mandate, but Julian
is not cited as holding the extreme view, that compensation should be
in solidum because the service was gratuitous®. As in pignus, these
texts are from the same part of the same work. One is referred by
Lenel® to the actio fiduciae, the other set come from the group of texts
already handled, dealing with ownership. It can hardly be doubted
that the texts were originally written of fiducia cum amico, which
seems to have lasted up to the third century, side by side with the
later form of deposit®

In the case of commodatum, there is difficulty. Africanus lays down
the rule that, for theft from the borrower by the commodated slave, the
commodator is liable by the contrarium tudicium commodati, up to the
slave’s value, but if guilty of dolus, then in solidum. We have seen
reason to think that this text? dealt originally with fiducia cum amico,
in which the holder was owner. The same rule is also laid down by
the same writer in a text which, as we have seen, Lenel attributes
to fiducia®. But Paul, in another text’, after remarking that it is
doubted (quaeritur) whether, on such facts, the contraria actio suffices,
and whether there ought not to be actio furti nozalis, adds that, procul
dubio, the commodatarius has furti nozalis, and that the commodator is
liable in solidum if he knew the character of the slave. Gradenwitz,
discussing another point, has no difficulty in shewing that this text has
been altered®. In Paul's time fiducia cum amico, if not gone, was rare,
and Paul doubts whether the rule of fiducia ought to be applied £éo the

1 47. 2. 62. 5.

2 k. 1. 7. The liability could hardly be ¢n solidum where it was a general mandate: to buy
such a man under such a mandate was rather like culpa.

8 They, and Neratins, admit acquisition of possession by a procurator, but that is a different
matter, 41. 3. 41; G. 2. 95; P. 5. 2. 2.

418.7.31; 47. 2. 62. 5, 7. 5 13. 7. 31, Lenel, Paling., 1. 30.

¢ Girard, Manuel, 520. 7 47. 2. 62. 6.

8 13. 7. 31. 9 13. 6. 22. 19 Gradenwitz, Interpolationen, 120.
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pewer method. The comp'ilers put into his mouth a reasonable solution
for their own times. It is not however clear why they did not deal
in the same comparat?vely rat.ional way, with mandate pledge and
deposit. It may be, since their work was done hastily, because no
arist, writing after the decay of fiducia cum amico, hints a doubt, in
the other cases. Paul, whose question led to the solution of the
roblem here, does not suggest a doubt in mandate?, in which case
indeed the double conveyance was still necessary in his day, and he is
ot cited as discussing the other cases?.

In locatio, which had npot the same historical associations with
ownership in the temporary holder, there is no difficulty. The injured
conductor has actio furtt noxalis, and has no actio conducti. There has
indeed been no breach of contract. If the locator was guilty of dolus
there was no right of surrender?,

Two texts only seem to deal with the case where the thieving slave
bad made the contract, as to himself. They relate to cases under the
Edict as to nautae, caupones, etc., and the special rules there applied
destroy the significance of the texts in the present connexion. But
they are noticeable on other grounds. In one of them* it is said that
an ordinary noxal action lay for a delict, by the wicarius of a slave
exercitor, to which the exercitor was privy. This only illustrates the
rule that contractual relation did not exclude delictal. The other, also
from Paul?, deals with a slave, exercitor sine voluntate domint, on whose
ship something perishes, the liability here being independent of culpa
and thus not necessarily delictal. If the loss is caused by the slave
exercitor, there is a right to noxal surrender, if the actio evercitoria is
brought against the dominus. This is a normal application of the
principle that a man ought not to be liable on a slave’s act beyond his
value®. But some cases arising out of the common case of a free
ezercitor do not seem quite logical. We have seen that an exercitor
was liable for furtum or damnum by slaves employed in the ship?, but
th‘at In the case of his own slave the liability was noxal®. This agrees
Wwith the foregoing principle but hardly with the basis of the whole
liability expressed in the same text, .e. that it was his own culpa for
Putting such slaves on such business®,

117.1.26. 7 2 Analoj i
1. 26. 7. gous case of common ownership, pos¢, Ch. xvi.
mnfi 19. 2, 45. pr., 47. 2. 62. 6. Not actio furti with no right of surrender, but actio ex
msc;flcio, for complete indemnity. The dolus 18 not privity, but knowledge that the man is a
; 37 4.2 13.22. Discussion of this text and its difficulties, post, Ch. x.
- 2,42, pr.
pecil?;l:: text shews that as there was no authority, there would also be a limitation to the
; Ante, p. 122 84.9.7.4; 47.5.1. 1—5.
b 12;7. 5. 1. 5. The text notes the difficulty: the explanation it gives is not adequate: ante,
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Some interdicts have their interest from the point of view of noxa]
surrender. Possessory interdicts are not delictal. Those dealing with
public rights are not noxal: for interference with public ways and the
like, a slave, 1t is said, was to be flogged by any who detected him1,
But there are two interdicts which are expressly described as nterdictq
nozalia. They are Unde v and Quod v aut clam® They have
peculiarities of detail, but no real departure from ordinary principles,
The interdict unde vt speaks of detectio by the defendant or the familia 3,
which covers one or more slaves* or persons actually held as slaves®. If
it were ex voluntate domini, or ratified by him, it was his deiectio®.
Apart from this his liability for slaves is not in solidum, though the
Edict specially mentions them: it is a case for noxal surrender, for
though the facts are criminal under the lexz Iulia, the interdict is
merely penal’. If he will not surrender he must pay in full, and he
must in any case refund what he has received®.

In the case of opus vi aut clam factum, the rules are more complex.
The interdict is to secure the undoing. with necessary compensation, of
any opus, done ¢ qut clam, on the plaintiff’s property: it does not
expressly mention slaves®. If it were fussu domint it was his act®, unless
he ordered it not intending secrecy, and the slave, knowing the other
party would object, did it secretly. Here it was noxal™ The liability
is either (i) to put the matter right, or (ii) to let it be put right and
surrender the slave, or (iii) to pay the cost of putting it right If the
slave has been alienated or freed, or has died, the master is only bound
to let it be put right, the freed slave being liable to pay the cost, and a
buyer of the slave being similarly liable with a right of surrender®, If
the master will not let it be undone he is as liable as if he had done it
himself¥. One important point remains. The noxal liability of the slave’s
owner arises only if the act was done in his name, or on his account,
or mero motu by the slave. If it was done for a temporary employer it
is against him that the interdict should go®, and he has not the privilege
of surrender. If the owner of the slave or any buyer has made full
compensation there can be no proceedings against the dominus operis,
but if only nozae deditvo has been made, the interdict may still go
against the dominus operis, for compensation, no doubt, less the value

1 43.10. 1. 2. Xf the dominus was privy, no doubt he also was liable.

2 43.1. 5. 8 43.16. 1. pr., 11, 16. 4.43.16. 1. 17.
5 h.l.18. 6 43.16. 1. 12, 15 A. ¢. 3. 11,

7 Thus not available against keres except to extent of profit, 43. 16. 1. 48.

8 43.16. 1. 15, 19. Similar rules in De vt armata, 43. 16. 3. 11.

9 43.24. 1. The word opus is used in a very wide sense.

10 43, 24. 5. 14. Tt is in fact punishable in the slave, but not if under fussum: it is not an
atiox facinus and he must obey, k. t. 11. 7. Jussum by guardian of a dominus incapax left it
noxal, 43. 24. 11. 6.

1 pogo 211, 12 43, 1. 5; 43.24. 7. 1. 1343, 24. 7. 1, 14.

14 43, 1. 5. 15 43, 24, 5. 11,
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of the slavel. The absence of liability for what the slave does at the
pehest or on account of a third person is due to a juristic inference from
the fact that that other is liable, and this in turn is due, says Labeo?,
to the fact that the interdict says quod factum est, and not quod feceris.
We know that there were noxal provisions in the XII Tables, in the
lex Aquilia and in the Edict®. As rules of law are constantly built up
on the words of enactments we might expect differences. We have seen
some differences in detail, but there remains at least one important
distinetion in principle between the rulesin furtum and those in damnum.
(Celsus observes that the XII Tables declare the dominus liable serve
nomine for the slave’s wrong, whether privy or nott. Hence the liability
is noxal, and follows the slave. But in the case of the lez Aquilia, if
sciente domino, it is a direct liability of the master and the slave is not
linble. But Julian, Marcellus and Ulpian are agreed that there is no
difference: the words noziam nozit and the rest, in the old law, apply
to later leges as well, so that both master and slave are liable. The
difference is thus overridden, but it is important to notice who the
jurists are who observe the difference and see a way out of it®.
Another difference is more striking and important, for it remained.
Ulpian tells us that if a slave is in _fuga, the dominus has furti nozalis
against a bonae fidei possessor, for since he has not potestas he is not
noxally liable for him® He cites Julian in support, and Paul also holds
the owner not liable”. And the liability of the bonae fidetr possessor is laid
down in many texts which seem conclusive®, though one text of Justinian
in his Code hints a doubt®. It so happens that an opposite rule is laid
down for damnum on both points, by Julian, Marcellus and Ulpian®, If
a slave occidit, the owner is liable and the bonae fider possessor is not, and
the dominus is liable for the slave in fuga. What is the cause of these
distinctions? They are so sharp and rest on such circumstantially stated
authority that it is difficult to dispute their genuineness, and they
are so connected that it is « priort probable that they rest on a real
distinction of principle. This impression is strengthened by the fact
that the jurists who support these distinctions are those whom we
saw considering another possible distinction of principle between the
XII Tables and later legislation. Yet attempts to explain away the
texts have been made persistently even so far back as in the Basilica.
Most of these attempted explanations have been reviewed and shewn to

P 143.24.7.1. Why does dominus surrender if the dominus operis is the person reslly liable?
erhaps A’s slave, mero motu, secretly does, on B’s land, work which injures C.
243,24 5. 13,
2 G.4.76; In. 4.8.4; D. 9.4.2.1; 47. 1. 1. 2. There were also the interdictal cases just
discussed.
; 9.4.2.1, 6. 5 Ante, p. 115. € 9.4.11, 21, 3; 47. 2. 17. 3.
. P. 2.31.37. 8 9.4, 12, 13, 28; 47. 2. 54. 4.
C. 6. 2. 21, pr., post, Ch. xv. 10 9.2 27, 3.
5
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be unsatisfactory by Girard, and they need not be stated in detail here?,
Among the older explanations are those of the Basilica, (shared as to the
case of fuga by the lex Romana Burgundionum®, and formerly by Lenel,
who now admits its insufficiency?®) the framers of which are plainly
dissatisfied with them, Cujas (shared by Pothier as to the case of JSuga)
and Voet. Pernice* holds that the rule as to fuga, in damnum?®, is a
mistake of Ulpian’s, but Girard observes that Julian is in the mistake
on both points, and the same may be said of Marcellus®. Grueber’
thinks no satisfactory explanation of the difference between damnum
and furtum has been given. He does not notice the difference, in the
case of fuga, and seems to regard the rule that a bonae fidei holder is not
liable?, as the normal one, and the texts laying down the other rule for
Jurtum as needing explanation. He ignores the whole theory of Potestas,

Girard considers that there is a difference of principle. He traces
it to the wording of the formula, based no doubt on that of the les.
The whole theory of potestas is the work of the Jurists. It was readily
applied to the fluid words of the Edict and to the not very precise
language of the XII Tables, but no existing text applies it to cases
under the lez Aquilia. Something in the lex made it impossible.
This he conjectures to have been an energetic reference to the dominus
as the person noxally liable, as in the converse rule : ero, id est domino,
competit®. In support of his view he cites the words (applying them to
the lex), verba efficiunt ut cum nozae deditione damnetur®. He points
out that while several texts® say that one who, on tnterrogatio in ture,
says that another’s slave is his, is noxally liable, one which says the same
for damnum™ adds, quasi dominus, as if this needed emphasis here. It
may be further noted that in one text!* the difference between Jurtt aut
damni in one line, and furt: alone later on seems to turn on this dis-
tinetion, or at least to make it clear that, in Mela’s opinion, the actio
nozalis Aquilia did not lie against a mere possessor, while other noxal
actions did. Moreover exactly the same point is made on the same
verbal ground in connexion with the Sec. Silanianum?®.

Upon all the evidence Girard’s theory seems to earn acceptance. It
is not generally adopted, but it has not been refuted™.

! Nouv. Rev. Hist. 11. 430 sgg. Those explanations which do not regard the divergence as
simple error explain the two rules in damnum independently, though it seems obvious that they
are connected. 2 Bas. (Heimb.) 5. 289; Lex Rom. Burg. 15. 1.

: g)d2 I;%rpa. (French Ed.) 1. 180. 4 Akad. d. Wissens. Berlin, Sitz. 1885, p. 454,

& Accarins (Précis 2. 1048) gives another explanation. The slave is the instrument. The
bona-fide possessor has not handled. How can he be hable? The dominus is made lable in

order that some one shall be. Apart from its speculative nature, this assumes the delict to be
the employer’s, which it is not, though the ligbili;y may be.
9.

7 Lex Aquilia, 82, .11, 6.
29 .4.19. 1. 109.4,26.3,27.1; 11.1. 16. 1.
1 11. 1. 8. 12 40. 12. 24. 4, 1829.5.1.1,2.

4 Tenel declares it inacceptable (loc. cit. n. 8). Kipp rejects it for inherent improbability,
Z. 8. 8. 10. 899 39q. (a review of Girard's essay).

CHAPTER VL

b IONS, APART FROM
SLAVE AS MAN. COMMERCIAL RELAT X
THE PECULIUM., ACQUISITIONS,

It is hardly an exaggeration to say_’cha?, in the age of the
classical lawyers, Roman commerce was mainly in the hands of slaves.
The commercial importance of different slaves would of course vary
greatly. The body-servant, the farm labourer, the coachman, have no
importance in this connexion, and there were many degrees between
their position, and that of a dispensator or stewarc'l, who seems often to
bave been allowed almost a free hand'. The Digest gives us s_everal
striking instances. A slave might carry on a .bank, with or w1th9ut
orders, the master’s rights varying according as it was or was not w1t’h
the peculium?®. A slave might be a member of a firm? and his master’s
notice to him, without notice to the other part)", would not end the
partnershipt.  Even sale of the slave would not, in fact, end the firm:
the new master would acquire the rights fror_n the date of transfer,
though as a slave’s faculty is purely derivative the firm would be
technically a new one® .

A dominus can acquire or continue possession t}}rough a servus or
ancilla®. But possession differs from other rights in Fhat it has an
element of consciousness. A man may begin to own w1t‘hout knowing
it, but he cannot ordinarily so acquire possession. Accordmgly we learn
that (apart from peculium) a man does not possess what his slave has
received, unless and until he knows of it. When l}e learns the fact h’e
possesses, and he is said to possess by his own animus’ and thg slave’s
corpus®. Hence it may be loosely said that the sla.vs: prov1des.tl{e
physical, and the master the mental elem.ent in possession, but thl's 18
not quite exact. One simple limitation is that for the later classical

1 See for a doubtless exaggerated 1i1718?2an6c§, ;etronius, Sat. 53. ‘17918
3 . . o
2 . . . - .. . . 2
b %7 lg' ?;833. More striking instances later in connexion with peculium, Ch. vur.
6 G.2.89; In.2.9.3; D. 4L 1.10.2; 41.2.1.12, 48; 41. 3. 44. 7.
1 As to what is involved in scientia, post, p. 135.
8 41. 9. 1. 5, 3. 12, 8. 24, 44. 1, 44. 2; P.5.2.1.
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lawyers it was clear that previous tussum was as good as actual know-
ledge’. Another point is more important: the taking of possession is
necessarily a consclous act, and the slave must be regarded as con-
tributing to the mental part in that he must be a person capable of
understanding the nature of his act. Thus a man cannot acquire
possession through an insane slave?, or through an infans®. What the
domanus contributes, so far as we are here concerned, (for we need not
consider difficulties as to the nature of the animus necessary to possession,)
is intelligent consciousness of the act done. It follows that, if either
slave or master is of defective capacity, there is no possession. It is
clear that this would create great practical difficulties: the texts shew
that these were felt, and that considerations of convenience triumphed
over strict logic. Thus Paul tells us that an infuns can acquire
possession with the auctoritas of his tutor, utilitatis causa?, and that an
tnfans can possess through a slave peculiari causa. Pomponius had
already, it seems, laid down a more sweeping rule, to the effect that if
delivery was made to the slave of an infans or a furiosus, the dominus
could usucapt® But it is said elsewhere that an infans acquires
possession only tutore auctore, while another pup:llus does not need
auctoritas®. This is plainly a departure from ordinary principles:
according to these if an infans needs auctoritas, so does any other
pupillus. But the fact is this is not a case for auctoritas: the pupil
incurs no obligation. The requirement is added in the case of the
wnfans to get rid of the difficulty arising from his lack of capacity. In
other words, here, quite exceptionally, the tutor makes up not, as in
ordinary cases, a defective sudicium, but a lacking intellectus”.

It must be observed that we are concerned only with the acquisition
of possession : a possession which has begun is not lost merely by the
slave's becoming insane, any more than it would be by his going to
sleep®

A text of Ulpian?® lays down a general rule that a slave of ours can
acquire possession for us without our knowledge. Ulpian bases this
view on a statement of Celsus to the effect that a servus alienus in the
possession of no one acquires possession for me if he takes the thing,
meo nomine. As it stands, this remark is no authority for Ulpian’s
proposition. Celsus says nothing about ignorance, and is arguing from

141.2.1.13,19; 41. 3. 31, 8 (Paul); 41. 2. 34. 2 (Ulp.); 41. 2. 48 (Papin.).

2 41. 2. 1. 9, 10.

8 Arg.41.2. 1. 5. An older impubes may of course have the necessary intellectus, 41. 2. 1. 11.

4 41.2.32. 2: ¢p. C. 8. 53. 26. 5 41. 3. 28.

641, 2. 1. 13, 32. 2. Other texts seem to require auctoritas tutoris for the case of any
puptllus, k. £. 1. 11, 13. As to a possible case of liability, post, p. 134.

7 An dnfans was not ordinarily capable of acting with auctoritas. Cp. the somewhat analogous
case of captive slave or master, in which there was no possession, post, Ch, xr1.

8 41, 3. 31. 3. 9 41. 2. 34, 2.
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developed rule that possession can be acquil:ed thm}xgh a
If so, why not through a servus alienus, prov@ed he is not
in the possession of anyone else, to whom he could acqulrgl? th.m
emember that nominatio and dussum were almost equiparated in
wi ; classical law, for the purpose of transactions by a slave possessed in
laé,oed faith or held in usufruct? it seems likely that Ulpian is doing the
same thing here, and bolding that you a.cquire possession th'rough your
slave if you know it, or have authorised it, or the possession is taken in
your name. But the cases are not on the same plane. In .the.ca..se of
bonae fidei possessio the equalisation .o.f ussum ‘and no?n?n'atw 18 to
determine the destination of an acquisition, not its possibility. They
equally exclude the dominus, but.no text, applymg th‘e rule to .the
acquisition of possession, says that if there was nomm‘atw, the require-
ment of scientia in the bonae fidet possessor did not exist.

Another remarkable text is credited to Paul. He holds that we do
not acquire possession through our slaves unless they intend to acqu‘ire
to us, and he takes the case of tussum by the owner A, the slave taking
with the intention to benefit B. There is, he says, no possession® in A.
It is generally agreed that this text, making the effect depend on the
will of the slave, is not good law for the classical age?,

The notion that one could not acquire possession through one he did
not possess®, though it was set aside, as an absolutely general rule, in
the classical law, survived for some purposes up to the time of Justinian.
It was still true that a dominus could not ordinarily acquire possession,
through his slave whom he did not possess. But it must be remembered
that such a case could not ordinarily arise, except where the slave was
in libertate, or in the adverse possession of some other person, and in
such cases it is hardly conceivable that a dominus could be supposed to
acquire possession through him. If he was in libertate no one acquired
possession through him® Where any inconvenience did arise the rule
was readily set aside’. It is of course clear that, the slave’s power
being purely derivative, he could acquire nothing for himself, and this
principle has its corollary® in the rule, that a man in apparent slavery
could acquire nothing for himself.

the newly
rocurator.

4 See Salkowski, Sklavenerwerb, 166. In 41. 3. 31. 2 it is said, perhaps by Tribonian, that a
slave in libertate can acquire possession for anyone in whose name he takes. In 41.1.53itis
said that we can acquire possession through anyone, if we intend to possess.

2 Post, Ch. xv. 3 41.2.1.19. . .

4 Thering, Besitzwille, 287; Gradenwitz, Interpolationen, 220; Salkowski, op. cit. 46. They
disagree as to whether it is an error of Paul or an interpolation: the latter seerns most probable.
See Gradenwitz. Note also the plural dizimus. In other parts of the text Paul says puto.

5 (3. 2.94, 95. 6 41. 3. 31. 2.

7 Where a causa liberalis is pending the man is n libertate; yet, if he is really a slave, what
is given to him vests in his master, even, says Gaius, possession, though it is clear there had
been doubt. He justifies the rule by the case of the hfugitwus, but this is not sound. The
JSugitivus is still possessed and his case provides not the reason, but the excuse, 40. 12. 25. 2;
post, Ch. xxvir

8 50. 17. 18.
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Where the possession has not yet, e.g. for lack of knowledge, vested
in the dominus, it may nevertheless be legally important to him. If the
act of taking was a delict, he will be liable to a noxal action: in some
other cases he may be liable to an actio de peculio. When it has vested
in him, the effect is in general as if he had himself received the thing.
Thus, where a slave buys, the dominus has possession pro empto or
pro suot. If a slave is deiectus, the master, though he knew nothing of
the expulsion, has the interdict de »*.

The mere possession may in some cases impose liability. Thus a
master is liable to hereditatis petitio for things which a slave has taken,
if he possesses them or their price, or has an action for their price®. So
in general an action lies against the master for things detained by the
slave’. But'there are some difficulties. Any person sued must take care
of the thing: what is the position of the dominus, whose slave, holding
the thing, disappears between litis contestatio and judgment? What is
the position of an smpubes whose slave acquires possession of a thing in
some way which creates liability ? A malae fidei possessor is liable for
the safety of the thing: what is the position of the dominus who knows
of the possession, but not of the mala fides? We are told, in the case
of the defendant whose slave has disappeared with the thing, at the
time when judgment is to be given, that the judge must either postpone
Jjudgment, or allow the defendant to satisfy it by giving security for the
restoration of the thing when he gets it. But the case of actual
litigation is on a different footing from the others, It may be per-
missible to argue from an analogous case. A husband 4s under a duty
to take care of dos. If his slave receive a thing as dos it vests in hirm,
but he is not under this duty until he has ratified the act®. A similar
rule may well have applied here, and no doubt in the case of an
impubes this ratification would not be valid without the auctoritas of
the tutor. In all these cases there would be actio de peculio so far as
the damage resulted from a negotium of the slave”.

In close connexion with this topic comes, necessarily, that of
acquisition of dominium by wsucapio. In general the possession will
lead to usucapio, subject to the ordinary rules. Some points must,

1 41.10. 5. A slave cannot possess pro herede (41. 3. 4. 4). This does not mean that he
cannot be the vehicle of such a possession, but that if & slave, thinking he is keres or that a
thing belongs to a hereditas to which he has a claim, takes it while still & slave, he does not
possess pro herede.

2 43.16. 1. 22.

85.3. 34, 85. If a slave fraudulently makes away with a thing to the knowledge of his
master, the latter is liable to A. ad exhibendum: if he did not know of the wrongdoing, only
noxally, 10. 4. 16. If the slave holds someone's will, the master is liable to the interdict de
tabulis exhibendss, 43. 5. 8. 4.

1C.8.32.90. 56.1.27.4. § 93. 3. 46.

? Another illustration 43. 26. 13. Post, p. 157, as to the question how far knowledge of the
slave is imputed to the master.
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however, be noted.  The slave’s power, being purely d.erivative, cannot
increase that of the dominus. Thus if the master is absolutely in-
capable of usucapio he cannot usucapt through his slave?.

There is somewhat more difficulty in relation to bm Jides. {&part
from peculium the rule seems to ha:ve been, (Paul, quoting Celsus, is our
authority, but the text is inconclusive,) that both master and slave must
have been in good faith-—the slave when he took the thing—the master
when he knew of the taking. It is not clear whether thef slavej mus!; be
in good faith at that time, but this seems the more logical view, since
that is the instium possessionis. Pomponius is quoted to the faffec_t that
if the acquisition is domini nomine the master’s state of mind is the
material one, but in view of the language quoted by Paul .from .Cels.us
in the same text this is commonly understood to mean, “1s prm_xarlly
considered®.” The language of Pomponius, and the gener?.l‘ (.h‘lft of
the text, however, appear to express the view that, if the acquisition was
domini momine, the state of mind of the slave was immaterial, but the
other view is more in harmony with the rules arrived at in other cases*,
It must be remembered that usucapio results from possession®, and that
in acquiring possession the master and the slave cooperate. It_ is diffi-
cult to say what the master’s scientia involved. It was something 'that
the slave could not contribute®, and probably it included the animus
sibi habendi, of which the slave, who could not habere, was clearly
incapable. As we have seen that he also cooperated mentally, since he
must have intelligence for taking?, it is natural that the bona fides of
both parties should have been necessary. And this is the. rule that
Papinian lays down for the analogous case of sons®. As will be seen
later, the rules in acquisitions to the peculium are different: here it is
enough to say that where the acquisition is peculii causa, and the slz‘we
was in bad faith, if the thing ceases to be in peculio, e.g. by ademption
of the peculium, or by its being paid by the slave to the master, e.g. 'for
his liberty, this is not a new possession in the master, and the thing
cannot be usucapted : causa possessionis durat®. '

Apart from these considerations there is no great diﬁicu?ty in the
law of acquisition of property, inter vivos, by a slave for his master.
The slave though he can have nothing of his own!® acquires for hm.1 in
nearly every way, and without his knowledge or consent™. Things

1 Among the cases in which *“putative causa” was allowed by some jurists, was that in which
your slave alleged that he had bought the thing: a man may reasonably be in error as to the act
of another, 41. 4. 11; 41. 10. 5; cp. 23. 3. 67. But this controversy has little to do with
slavery, § .

3 ?i 3.8.1. Eum qui suo nomine nihil usucapere potest ne per servum posse Pedius ait.

841.4.2.11,12. Pothier, Pand. 17. 193. 46.2.7.13; 41. 3. 43. 1.

5 G.2.89; In. 2.9.3; D.41.2.3. 3. 6 See ante, pp. 181 sq.

7 41, 2. 1.’10, etc. ’ 8 41. 3. 43. 9 41. 4. 2. 12, 14.

.G 987; In. 2.9.3; D. 41, 1.10. 1., N

1 1n, 2, 9’ ,3; D. 41.1.82. If a slave buys, his master has the Publician, 6. 2. 7. 10. If he

finds treasure it is as if the master had found it, 41. 1. 63, pr.
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delivered to him are acquired to his master unless the slave wag
intended to act as a mere messenger: in that case the acquisition ig
not complete till the thing reaches the master’, A slave can acquire
by formal means, e.g. by mancipatio, but not by adiudicatio or cessio in
ture’, since he can take no part in a judicial process. If the ownership
of the slave is in suspense, the question in whom any acquisition takes
effect will also be in suspense; e.g. where a slave is given by husband to
wife, by way of mortis causa donatio’, or where the slave is legatus and
the legatee has not yet accepted®. The slave acquires to his bonitary,
not his quiritary owner®. We are told by Paul that a slave, mancipated
metu, acquires for his old masters, The point is that, though mancipatio
transfers domintum even in this case, the former dominus still has the
slave in bonas’,

Was it necessary that the slave should intend to acquire to the
master # We have seen?® traces of a view that this was essential (at
least for late law) in the case of possession, but so was knowledge of
the dominus, and both these might seem material where the question
was whether the dominus had acquired the substance of control. But
in the present case it is clearly and repeatedly laid down in the Sources®
that knowledge of the dominus is not necessary. (The view that the
slave must consent seems to rest on a false definition of tradition, as
transfer of dominium by transfer of possession, itself based on texts
which speak of acquisition of possession and through it of ownership™.)
A priori, one would not expect the woluntas of the slave to be con-
sidered in such a matter, and the law seems to have disregarded it™.
But there is one text sometimes cited as proving the contrary®: the
case 18, however, one of a common slave and of a doratis, both material
circumstances®,

A case which might have created difficulty is that in which the
transferor hands over the thing, intending to transfer ownership, but
to transfer 1t to X, who is not, but whom he supposes to be, the slave’s
master. If he said nothing of his intent the gift would take effect in
the slave’s master, though, on general principle, the donor would have a
condictio. If he expressly said that he intended to convey the thing to

139, 5.10; C. 4. 27. 1. 2 (+.2.87; 2.96; 3.167; U. 19. 18.

£ 24, 1. 20, 4 30. 86. 2.

5 G.2.88. What a servus peculii castrensis acquires is the son’s, not the father’s, 49.17. 19, 1.
See also 18. 6. 16; 19. 1. 13. 18.  Ante, pp. 42, 43.

6 P.1.7.6.

74.2. 9 6. See Huschke ad P. 1. 7. 6. As to the actual form used by the slave in

mancipatio, see post, App. 1.

8 Adnte, p. 133.
9 See the texts cited by Salkowski, Sklavenerwerb, 34—40.
10 ¢.g. 41, 1. 20, 2. 1 39, 5.13. 12 41. 1. 87. 6.

13 Post, Ch. xv1. The inconveniences which might result from acquisition without consent
could be in part avoided by abandonment, but a more effective protection was found in & rule
that the Habilities which might result did not attach till ratification, post, p. 155.
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it seems that ownership would not pass to anybody, though posses-
X'rll would as soon as the master knew of the receipt
50

The law in the case of the institution of a sla've is more complex.
A man may institute his own sla.we or a servus qlwnus; in either case
or conditionally® But an institution of his own slave, cum liber
pure . sine libertate, is a mere nullity®. A servus alienus would, how-
o O(:rdinarily be instituted without liberty, and the words cum liber
j:@'etr,may be added: the words sine libertate or cum libertate_are mere
surplusage®. The Institution of a servus proprius remains valid t.hough
he be alienated or freed: in the former case he acquires to his new
master®, in the latter to himself. S
Institution of a servus alienus is for most purposes institution
of his master®. Thus the master must have testaments factio with the
testator”, has the right to the spatium deliberands®, can get bonorum
possessio”, and may be burdened with fideicommissa™. These are due
from him only if he acquires through the slave. If he frees before
acceptance neither he nor the slave is strictly liable (for t'he 'labter was
not rogatus), but this is met by a rvle that an actio utilis lies against
him who got the emolumentum hereditatis™. If the owner sell the sle’we
before acceptance, he remains liable for the fideicommissum as havmg
the value in the price, and the buyer is not liable unless the vendor is
insolvent  This rule is an equitable compromise: the buyer is
strictly heres and liable. There seems no authority for the case of gift
of the slave. Probably the donee is liable if he accepts the hereditas.
There are many illustrations of this fact that a gift to a slave is
essentially one to his master. If a slave is instituted. a legacy, poenae
causa, to annoy his master is void®. If a man prevents the revocation
of a will in which his slave is instituted, he can take nothing®. Writing
a gift to your slave is penalised under the lexz Cornelia de falsis, as
writing a gift to yourself. If a lbertinus institutes his child’s slave
this bars the patron as if it had been the child himself*.

1 Not expressly discussed, except where on the facts there were other persons to whom the

slm;e 2might possibly acquire, post, Ch. xv.
8. 5. 3, 31. i

5 U. 22, 7,3111, 12; D. 28. 7. 21, 22, It was treated as shewing no real intent to give.

49285 8. pr; P.3.4Db. 7. . . .
G. 2.185, 188; Ulp.22.12. D.31. 83 is a case of construction raising some of these points.
As to the difference of personality, post, p. 140.
Ulp. 22.9; D. 28. 5. 31; k. t. 53; 36. 1. 67. pr. . 8 28. 8. 1.
. 9387.11.2.9. If alienated while time is ranning the new dominus has only the rest of the
time, 38, 15. 5. 2 )

1 Bven in favour of the slave himself, cum liber erit, 36. 1. 26. 1. As to operation of
Se. Pegasianum, D. 80. 11.

131. 62

8
€
ki

L 1 30. 11, 94. 1. 13 34, 6. 1.

1429 6.1.1; 38.13. 1. Nor can the slave if freed, or children, even not in potestas. They
are * within the mischief of the rule. ™ X
., ® Or striking out a gift of liberty to a slave left to you. But writing a gift to a slave cum
Uiber erit, or one of liberty to your own slave was not enough, 48. 10. 15. 4, 22. passim.
18 At any rate if the child acquires, 37. 14. 21. 3.
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The gift is to the master whose the slave is at the time of entry:
intervening alienations are immaterial’. Where a servus alienus was
instituted, afterwards conveyed to a servus hereditarius and then
usucapted by an extraneus, the institution was still good—media tem-
pora non nocent’. Where a slave of one without tus capiend: wae
instituted and was freed, or sold, sine fraude legis, before any steps
were taken, though after the death, the gift stood®. This was originally
written when, and of a case in which, the man without tus capiend:s was
not incapasz, but, though he had testaments fuctio, was barred, by reason,
e.g. of celibacy, from taking. The general rule was that we could
institute the slave of one with festamenti factio, and no other’. But
in Justinian’s time a man without ius captendt was an incapax. It may
be, then, that in his day the institution of the slave of one without
testamentt factio (e.g. intestabilis) was good if he was alienated. It
caunot have been so for elassical law.

The owner of the slave is the person to benefit, whatever the intent
of the testator’, even though he have to hand over the succession
to some other person. Thus if a heres is under a fidetcommissum to
hand over the hereditas, and a servus hereditarius has an inheritance
left to him, the heres can order him to enter. Like other acquisitions
made after entry, this will not have to be handed over, unless there
was an express provision, in the will, that even such things were
to go®.

As a hereditas may involve liabilities the slave cannot effectively
enter without the authorisation (vussum) of the owner”. We have a good
deal of detail about this vussum. It must precede the entry: ratification
did not suffice®. This is due to the fact that aditio is an actus legitimus,
and does not admit of what is in effect a suspensive condition®. The
tussum must durare: the authorisation of the master must be still
existing at the time of the entry. Thus if he become insane before
the entry, there is no tussum: furiost nulla est voluntas®™. So, if the
slave is alienated before the entry, the new master is not bound by the
old 7ussum®™ It may be in any form, eg. by letter or messenger.
It may even be nuty, in the case of a dumb, but not mentally defective,
dominus®.

. 14. 1. Ambulat cum dominvo, 87. 11. 2. 9.
.6.2. Astoh.t. 50. pr., see post, Ch. xx.
. 82, 4 Ulp. 21. 9; D. 28. 5. 31.
. 89; Ulp. 22.18: C. 6. 27. 3.

36.128.1; k. t. 65. 4 (last clause Tribonian).

Ulp. 19. 19; 22. 13; C. 6. 27. 3; D. 41. 1. 10. 1, etc. 8 29.2.25. 4; 36. 1. 67. pr.

29. 2. 51. 2; 50. 17. 77. No entry before tussum, but a condition on the institution can be
so satisfied, quia eo facto nemo fraudatur. The satisfaction is no part of the entry, 35. 1. 5. 1.

(1029, 2.47. Or an authorising tutor die before the entry, k. ¢. 50. If the iussor change his
mind, or is adrogated, there can be no entry under the old sussum, &. t. 25. 14, 15.
1 29, 2.62. 1. 12 29, 2, 25, 4, 93. 1.
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The tussum must refer to that particular hereditas’, and there can be
1o iussum to enter on the hereditas of one not yet dead, though it is not
essential that the master be certain either that the man is dead or that the
glave is heres. Paul, indeed, observes that the paterfamilias must know
whether it is ex asse or ex parte, by institution or substitution, on
intestacy or by will2. Ulpilan says, more exactly, that if the zussor
thinks it is ez asse and it is ex parte, or ab intestato and 1t is by will,
the entry does not bind him because such entry would, or might, put
him in a worse position than he contemplated. If the error is the
other way, it is a good entry, and error as to whether it was institution
or substitution is equally immaterial®. A fussum may be conditional
or dependent on someone’s consent?, and this must be given before the
entry. Where the institutus reported that he thought the inheritance
good, the paterfamilias replied that he had heard rumours to the con-
trary, and that he authorised the institutus to enter, if after careful
investigation he was satisfied that the estate was solvent. He entered
at once, and Africanus held that this entry did not bind the pater-
familias®, The tussum might be more or less explicit, and after disputes
it was settled that authorisation to take bonorwm possessio, or pro
herede gerere, justified entry by the slave®.

Fideicommissariae hereditates and bonorum possessio are on the
same level, so far as the substance of the right is concerned, but there
are some differences of rule which need explanation. As the acceptance
of fideicommissa, or of bonorum possessio, is not an actus legitimus, the
necessary consent of the dominus may be by ratification’. We know
that a dominus cannot enter for a slave, though he can depute a
slave to enter for him® We are told, indeed, not only that the slave
must himself make adiiio, but that he must give a real consent, and
thus if an apparent consent is obtained under threats, and so is unreal,
there is no sufficient aditio®. The line between this and a real consent
obtained by command, which appears in some texts, must have been
rather narrow?, It should be observed that the dominus can pro
herede gerere, by consent of the slave™, and that Pius enacted that if the

129 9 95, 5. If the slave is alienated before bonorum possessio is obtained, the buyer has
only the residue of the time, 38. 15. 5. 2.

229. 2. 93. pr.

399, 2. 25. 11. Paul's dictam must be understood of pupillary substitution, involving
pessible liabihty for debts of the pupillus. Ulpian says (k. I. 12, 18) that fussum to enter under
the will of X ‘does not authorise entry as a substitute of an impubes unless the words of
anthorisation cover this, and shew that it was contemplated.

+29.92 95, 10. 599, 2.51. 1.

£29.92 95.7. Seebh. L 8, 9as to what 18 a sufficient ussum. Though & dumb slave cannot
make formal aditio by speech he can of course pro herede gerere (29. 2. 93. 2). Mutus heres
could not make a formal acceptance, but might depute a slave (29. 2. 5, 26). There seems no
Teason to doubt that a slave could make cretio for his master. It is somewhat on the same
00t71ng as mancipatio.

7129.2.6. 1, 48; 86. 1. 31. 2, 42, 67. pr. 8 99, 2. 26, 36.

1129. 2.6.17. 1099 4.1.3; C.6.24. 3. 2. in fin.

C. 6. 30. 4.
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dominus continued long in enjoyment, in any case, this should be 5
valid gestio: a somewhat untruthlike presumption of the consent of the
slavel, The rule in fideicommissa is different: the dominus himself
can accept’. Bonorum possessio may be applied for by anyone for
anyone?®, and thus, no doubt by the dominus. But, we are told, the
consent of the slave is needed as in aditiot This may be because
the words of the Edict, declaring that a grant will be made to him,
imply his personal assent. It seems likely, though there is no con-
clusive text’, that a dominus cannot himself repudiate the slave’s
institution : it is clear that he cannot repudiate a fideicommaissums.
On the other hand he can repudiate a bonorum possessio to which
the slave has a claim’. This is surprising in view of the rule that the
slave’s consent is necessary to bonorum possessio and of the maxim,
Is potest repudiare qui et acquirere potest®.

The slave and his master are distinct persons, and are so regarded
for many purposes in this connexion. It is difficult, however, to lay
down any general principle which will cover all the cases. They are
not treated as independent persons where this would defeat the purpose
of some rule of law?. Where A was instituted, and his slave, S, sub-
stituted, and A ordered S to enter, as substitute, in order to avoid
legacies, all are due, subject to the Falcidian fourth. But they are
not lumped together: those charged on A are paid first, and then those
charged on S, so far as the lex Falcidia allows™. This preference is
applied in all such cases where a man obtains a hereditas, omissa causa
testaments.  But in our present case it is a recognition of duality, for a
man cannot be simply substituted to himself?,

Where A and his slave S are instituted, in unequal shares, and
less than three-fourths are left away from the share of S, Paul tells us
that the difference is added to the share of A, for the benefit of legatees
claiming from him. This prevents the unfair treatment of legatees by
a misapplication of the rule that the Falcidia is, in the case of distinct
charges ou different heirs, reckoned separately for each heir¥. Here tao
duality is disregarded only so far as is necessary to prevent the evasion.
If they were treated as two absolutely, no such account would be taken.
If as one the Falcidian deduction would be spread over all. It will be
observed that this is not the rule of confusio which causes so much
discussion in the case of an institutus who acquires also as substitutus®.

129 2.6.3. 2 36. 1. 67. pr. 337.4.7.

4 .36. 1. 67. pr. 529, 2.18. 3,18, 6 31, 34. 2. 7388.9.1.3.

§29.2.18; 38.9.1.1. Lenel thinks the general Pprovisions as to repudiation were in the Edict
(Ed. Perp. § 165). The point of the present rule seems to be that, as the cooperation of both is
needed to acquisition, the repudiation by the master is enough to shew that this is impossible.

9 See ante, p. 137, for some illustrations of this.

10 29, 4. 25. 135, 2,22, 2. 12 29. 4. 6. pr.

18 28, 6. 10, 7. 1435 .2.21. 1

15 See e.g9. Vangerow, Pand. § 535; Windsch.ei(i, Lehrb. § 653, n. 8.
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There, if confusto occurs ab all, the lggacies are grouped together a,nd. all

ffer equally. Here there is no relief to the legatees fl'"or'n Fhe dominus
sube ¢ so far as there is a surplus over the quarta Falcidia in the share
exce}f slave. The same rule applies in the case of a father and son.
o t]’se rule deals only with. the case in which the legacies charged on
P}i;1 dominus are in excess, not with the case in which those‘ charged on
:he glave are so. In the case of institution and substit}xm.()n 1t seems
clear on the authority of Paul® that .there was no confusio in favour of
Jegacies, charged on the heres who failed to take, in so far as they were
chargeable on the substitute.d coheres. In. our present text?, I.’aul goes
on to say something, which 1s'commonly 1'nterpr.ete(% as meaning, thfat,
here too, there was no relief in the- case in which it was the' leg%tcxes
charged on the slave which were in excess. But t:,he wording is so
corrupt that it is impossible to be sure as to its meaning. .

Where X whose slave was heres by will, and who was himself heres
ab intestato, directed his slave to enter, and the slave did not do so, it
was as if X had praetermitted. He should have made the man enter<
Tt is not easy to see the necessary dofus malus on these facts’>. Where
a slave is made heir there can be no legacies from the master, though
there may be fideicommissa, and in such a case the legacies are first
reckoned with any deduction for the lex Falcidia, and the fideicommissum
is payable on the rest®. N

Where a slave is instituted pure for part and conditionally for
another part, and there is a coheir, and the slave duly enters for the
first part, Paul tell us he must enter again for the second, and it will
pass with him if he is freed or alienated before entry’. This is one of a
group of texts which have given rise to much controversy® If X is
instituted pure for one part, and conditionally for another, then, apart
from controversy as to what happens if he dies, he is at once heres ex
asse, if there is no substitute to the conditional part®. No fresh entry
is needed even if there is a coheir. In our case®, where it is a slave,
Paul justifies his different view on the ground that in order. th.at all
may be acquired by the one entry, it is necessary that all remain in the
same state : the rule, that one entry suffices, does not, moreover, accord-
ing to him, apply where the hereditas is acquired through another
person??, That it should vest in the new owner seems consistent with
principle. The conditional share is certainly not acquired till the

135, 2. 25. pr. 2 35. 2. 1. 13. Vangerow, loc. cit.
8352 21.1. 4929.4.1.3. . .

5 k. Il 4 adds that if dominus does not know, and himself enters ab intestato, he is not
liable under the Edict, nisi si fingit ignorantiam. This last remark is Tribonian, but it is clear
that the master’s liability depends on his dolus, not on that of the slave.

6 Tlp. 24. 21; D. 85. 2, 22. 1. 729.2.80.2. )

8 Salkowski, op. cit. 10. % 28. 5. 33; 29. 2. 85. pr., 53. pr., 81.

10 23, 5. 60. 6. 1 29, 2, 80. 2. 12 29, 2. 80. 3.
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condition is satisfied’ and at that time the old owner is no longer owner,
Since nothing remains even momentarily in the slave?, another entry
must be necessary. The view that, even if there is no change, fresh
entry is necessary, is a natural result. But there is a text of Ulpiau®
which applies the rule that entry for one share is entry for all, and
declares, as it is commonly understood*, that if the slave has once
entered, though he be sold, a substituted share which falls in will go to
his old master, as being a mere appendix. The text is obscure: it may
indeed be read as agreeing with Paul’s view. Its form is, however,
opposed to this, and elsewhere Ulpian and Modestinus decide a case in
terms which suggest that the common interpretation is the right one,
They say that if one substitutes to an impubes “ Whoever shall be my
heir,” this means heres scriptus, and thus if a man has taken a share
through a slave he cannot claim under this substitution, if the slave
1s no longer his, because he is not personally the heres scriptus®. They
treat this as the fact which bars: if they had taken Paul’s view the
the question could not possibly have arisen®.

According to the view almost universally held by the classical lawyers,
an unconditional legacy to the slave of the heres was void ab initio, by
the regula Catoniana. But the rule was different in the converse
case of a legacy to the dominus of an instituted slave. Such a legacy
was good ab initio, though it would “evanesce,” if the dominus became
heres through the slave’. The reason assigned in the texts is that it is
not true that if the testator died at once the gift could have no force:
the legacy would cede at once in the dominus, but he might transfer
the slave before ordering entry.

There are other illustrations, of a different type, of this principle
that the slave is a distinct person, and that his persona is considered
rather than that of the dominus, except in relation to capacity to take®
If the terms refer expressly to the slave, it is he who must do any act
rendered necessary. A slave, being in a manner an instrument of his
master, can enter for him. But the master cannot so enter for the
slave. Thus if X and his slave are instituted, the slave entering &£t
X’s order acquires all for him, but if X enters, he acquires only his
share : the slave must still enter for the other®. Where knowledge is

199, 2. 18. pr. 229.2.79. 8 29. 2. 35. pr.

4 Salkowskl, loc. ¢it. 6 28, 6, 3, 8. 1.

6 A patron’s son has a right to operae promised, and to fura in bonis, if he is his father’s
heres, but not if having been emancipated or disinherited, he acquires his father’s kereditas only
through the institution of his slave, 38. 1. 22. 1; 38. 2. 13.

T G. 2. 245; In. 2. 20. 33; D. 35. 2. 20; 86. 2. 17. Cp. 30. 25, 91. pr. See Machelard,
Dissertations, 500.

8 See, e.g. 31, 82. 2.

9 29.2.26,36. A furiosus could not accept a hereditas or direct his slave to enter, nor
could his curator authorise his entry, 29. 2. 63, 90. pr. As to the ways in which this difficulty
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material it is the knowledge of the servus institutus and not of his
dominus which is considered. Thus where a slave is instituted, vulgar:
cratione, it is the state of his knowledge which determines the time
allowed’. An institutus can enter if he is sure that an alleged posthumous
child does not exist, but not otherwise. If he is a slave and he is sure,
but the dominus has his doubts, the entry is valid®

‘We have also to consider the case of a slave instituted by one who
thought he was free. This is really a case of a wider problem : what is
the effect of error on an enstitutio? Vangerow? thinks the rule to have
been, that, if the error were such that the institution would not have
been made in knowledge of the facts, it was absolutely void, and he
treats any departures from this as exceptional. There is no doubt of
the rule for legacies?, but in view of the dislike of intestacy it would
pot be surprising if a different rule were applied here. Of the texts he
cites, one® says that where a child instituted proved to be suppositus, the
inheritance was taken away, quasi indigno. This really makes against
Vangerow’s view, for it implies that such an institution was prima facie
valid. The same case is discussed in an enactment of Gordian®, who on
the authority of Severus and Caracalla, uses similar language—aufe-
rendam et successionem. His other cases are of exheredations declared
null on the ground of error. They are cases in which a false reason is
expressly assigned for exheredation” and thus are mere illustrations of
falsa causa treated as condition, and of little weight in the present
connexion®. On the whole the view of Savigny® seems preferable, that
these institutions under error were valid, the cases in which they were
set aside being exceptional. The same conclusion can be drawn from
two cases which directly concern us. One® is the well-known case of
Tiberius’ slave, Parthenius. A slave is instituted under the impression
that he is a paterfamilias, and X is substituted to him st heres non ert.
Tiberius decides that he and X shall divide. This is justified by Julian™
on the ground that the words, st heres non erit, when spoken of a man
supposed to be free, mean “if neither he, nor anyone to whom he shall
hereqfter become subject, becomes heir.” This condition? is satisfied on
the facts and the substitute is admitted. But there is unothing to
exclude the institutus, and thus they share®™. The reasoning requires

Was met, see, e.g. Accarias, §§ 349, 465. But if the slave were instituted, he could enter, no
doubt with consent of curator, 29, 2. 63. If a beneficiary has been directed to pay money to a
slave Aeres, it may not be paid to his master, 35. 1. 44. pr.

1.G. 2, 190. 229,92, 30. 7. 8 Lehrb. § 431.

432, 11. 16. 5 49, 14. 46. pr. 6 C.6.24. 4.

728.2.14. 2, 15.

8 85. 1. 72. 6. In fact s contrary inference might be drawn from them.

® System, 3. 377, cat. Vangerow, loc. cit. 10 Ip, 2, 15. 4. 11 98, 5. 41.

12 A substitution is essentially & conditional institution.
. 13 The decision is exactly similar to that given by Gaius (2. 177) in the case of cretio
imperfecta.
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that error shall not vitiate an institution, and is strictly logical, if the
interpretation given to the words, si heres non erit, be accepted. It is
a strong case of interpretation according to intent, the ordinary rule in
testaments!, but the decision does not deserve the severe language which
is sometimes used of it2

The case may be compared with one considered by Severus®, A, 3
males, institutes J, ut lbertum suum, and adds, “if he will not or cannot
enter from any cause, I substitute V.” J proves to be a common slave
of A and Z. Severus says that the result is a question of intent. If
A thought J his own sole lsbertus, and did not mean any other person
to acquire through him, the condition of the substitution has arisen,
and V can take the inheritance. If, however, the words were used in
the ordinary sense, and J entered at the command of Z, V has no
claim¢, There can be no question of sharing, for if J takes anything
at all, he does adire, and the substitute V is excluded. Here the
interpretation by intent resembles that in the last case, but it is more
forced : the word adire has not the ambiguity which, with a little good
will, can be seen in the expression st heres non erit, and J is here
allowed to shew that the testator gave the words & meaning that they
canuot possibly bear. The fact that the testator is a males is emphasised,
and it may be that this accounts for the liberal interpretation®.

The main principles in the case of legacies and fideicommaissa
singularum rerwm are much the same® A legacy sine libertate to the
testator’s own slave is invalid”. A gift to A and one to his slave,
though they are distinct legacies, are one for the purpose of the lex
Falcidia®. Gifts to servi alient depend on the testamenti factio of the
master, and are in the main equivalent to gifts to him®. The rules as
to the admissibility and construction of gifts cum or sine libertate are,
in classical law, as in institutions!. A legacy to a servus alienus is
void if the testator buys him, as it is now in ea causa i qua incipere
non poterat’™. A legacy without liberty to the testator’s slave, not
legated, is void, and ademption of the liberty is ademption of the
legacy®.,  Acceptance of a legacy to his slave bars the dominus

1 50. 17. 12; see 28. 5. 2, 52. 1; 28. 6. 4. 2, 24; 50. 16. 116, 243; 50 17. 17,

2 ¢.g. Vangerow loc. cit.; Girard, Manuel, 826. 3 C.6.24.3.

4 The text is applying the rule that if one of co-owners institutes the slave, all goes to the
othets post, Ch. xvI.

5 As to error in legacxes, post, p. 151,

6 28. 1. 16; 30. 53. 2. 7 30. 34. 9.

8 80. 53. 2; 35. 2. 56. 4. Compare the rule in the converse case, ante, p. 140.

9 28.1.16; 30.12.2; 41. 1. 19. 1. A fideicommissum (and a fortiori a legacy) to a slave of a

deportatus went to the Fise, 32. 7. he dominus might be burdened with fideicommaissa,
30. 11.
10 34, 4. 20. See ante, p. 137. 1 34, 8. 3

12 30. 34. 9, 102; 34. 4. 32. 1. Money was left to X thh a fidetcommissum to a slave of
testator. Both were void, 31 83. 1
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from attacking the will, and, if he does attack it, he loses any
penefit®

If a legacy is left to two of my slaves mdependently, or to me and
one of my slaves, or to my slave in the will, and to me in a codicil, and
1 refuse on one gift, I can take all on the other®. This is the law of
Justinian : in classical times it would have depended on the form of the

ift. Thus in legatum per damnationem, apart from the leges caducariae,
one of the shares would have gone, on this hypothesis, to the heres.

The ownership of the slave at the time of dies cedens determines the
fate of the legacy*, assuming initial validity, and thus if he is alienated
or freed before that date, the right will pass to his new owner or him-
self as the case may be It must be noticed that, in legacies to a slave,
the time of dies cedens is postponed. Thus if there is a legacy to a
slave also freed, it does not cede till aditio, since otherwise it must fail
as he is not qualified to take till the heir enters®. It is similarly post-
poned in the case of a slave who is himself legatus, so that the rule
applies to all possible legacies to a slave of the testator”. The text
adds that if the slave has been freed after the will is made he can
take the legacy himself, the fact that he was a slave of the testator
being no bar, since, even if the testator had died at the time of making
the will, the benefit and burden of it would never have been on the
same person. These rules are simple : they are applied in the texts to
the solution of many complex cases.

Where A was legatee of an optio servt, and there was a legacy to a
slave of the testator, without liberty, then, if before any heir entered
he became the only slave of the testator, he was a servus legatus and the
legaey to him was good. But if he did not become the sole slave, or in
any case if there was a heres necessarius, the legacy to the servus
proprius would fail®. The case does not conflict with the regula
Catoniana. Since it is always possible for this diminution to occur, so
that he becomes a servus legatus, whose gift does not cede till aditio, it
is not, true that if the testator had died at once the benefit and burden
must have been in the same person. If the heres were a necessarius it
would be bad, for though the diminution might occur before the death,
it still remains true that, had the testator died at once, the gift must
have failed. If the legacy to the slave was simple, and that of the slave
was conditional, the former must fail unless the condition of the latter
18 satisfied before dies cedst for the former. This is the form in which

1389 8. 2; cp. h. t. 45, 50. pr.; 37. 4. 3. 15.
234,.9.5.8,4; P.5.12. 3. 8 30. 101; 31. 59.
430.91.6; 36.2.5.7,14. 3. 5 30. 91. 2, 3, 114. 10,
8 35. 2. 1. 4, post, Ch. xx.
136.2.7. 6, 8, 17. Otherwise it would fail, as the slave is the property of the hereditas. If
theelegacy of him takes effect, the gift to him goes to the legatee, 30. 69. pr.
33. 5. 13



146 Legacies to Slaves [PT. I

the foregoing case would, it seems, have presented itself to the jurists
who held that legatum optionis was conditional’. Justinian’s change
did pot affect the matter, since the ownership of the slave did not pass
even now till a choice was made, so that if there were still several
slaves, the ownership of the slave legated would still be in the heres, at
the time when the legacy to him vested. It may be noticed further that
as this choice could not be made till after aditio, the fact that the legatee
did in fact choose the same slave would not save the legacy to him?2

A simple legacy to a slave of the heres is bad ab initio by the
regule Catoniana®. It is in substance a gift to the heres, and it is
not saved by the considerations we have been discussing. The coming
of dies cedens fixes the legacy on the heres, and benefit and burden
must therefore be on the same person. If other heirs enter, then,
whether he enter or not, the legacy will be good so far and so far only
as it is chargeable on the other heirst. There had been disagreement
as to these rules. Servius declared all such gifts valid, perhaps ignoring
altogether the regule Catoniana, but said that it would “evanesce,”
if at dies cedens he was still in potestas. This suggests that he is
treating the dies cedens, rather than the making of the will, as the
snitium. The Proculians in general held that all such gifts were bad,
because, says Gaius, we can no more owe conditionally, than we can
simply, to one in our potestas, a reason which is little more than begging
the question. The Sabinians took the view which Justinian ultimately
adopted, limiting the rule to simple gifts, so that a conditional legacy
would fail only if, at dies cedens, the legatee was still in potestas of the
heres®.

Another text raises new hypotheses®. A legacy adeemed under a
condition is regarded as given under the contrary condition”. If it was
originally given pure, this makes it a conditional gift. Does this exempt
from the regula a legacy originally given pure? Florentinus tells us
that it does not: ademption is to take away, not to confirm a legatee’s
right®. A testator who intended to remove the difficulty would hardly
put the alteration in that form. The decision turns on that point: how
will it stand if, in a codicil, he gives the legacy subject to a condition,
clearly corrigendi animo? Here it is not so clear that he does not
mean to benefit the legatee : it may be that the gift would be regarded

1 Ante, p. 18; Machelard, Dissertations, 525.

2 83, 5. 15. A slave, S, is left to X, a legacy to S, and optio servi to Y. Y chooses S.
X takes the gift to S as being his owner when dies cedit, 33. 5. 11.

3 34, 4. 14, pr.; G. 2. 244; In. 2. 20. 32.

4 Machelard, op. c¢it. 504. X

5 Dies incertus is s condition in wills, 30. 30. 4, and, further, no security could be exacted by
the slave for such a legacy. If however he became free pendente conditione, personal security,
with & hypothec, could be taken as a compromise between the claims of obseguium and the
rights of ordinary legatees, 36. 3. 7.

6 Machelard, op. cit. 514. 7 34. 4. 10. pr.

8 h.t. 14. pr.
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as conditional ab initio, and so free from the rule. As a correction it
would supersede the earlier gift and the legacy would be good:. How
if a gift, originally conditional, becomes simple by satisfaction of the
condition, vzvo testatore?  May we.not say that the rule should not
apply, and the legacy should stand, if the slave is not the property of
the heres at dies cedens? For it would not have failed if the testator
had died when he made the will, which is the test of Celsus®

The case of a legacy of A’s property to A’s slave has been supposed
to create a difficulty. We are told that such a legacy is valid®. It has
peen said however that, as it would be null, if the testator died at once,
it infringes the regulo and might be expected to be void. Several
attempts to explain the rule have been made on these assumptions*.
But the text says not a word about the regula Catoniana, and it is
clear, on an unbiassed reading of it, that Paul is talking of a legacy
which he regards as absolutely valid’, and in no way dependent on
alienation or manumission of the slave. It is a strong expression of the
slave’s individuality : cum enim, says the text, servo alieno aliquid testa-
mento damus, domint persona ad hoc tantum inspicitur wt sit cum eo
testaments factio, ceterum ex persona servi constitit legatum. The heir
must give the dominus the value of the thing. The case is thus easily
distinguished from that of legacy to a slave of the heres, which must be
meaningless, if the testator die at once, since the heres would have to
pay himself, and from that of a legacy to A of his own property, which
would be valid only if there were a condition, si wivo testatore id
alienaveris, or the like®,

Doubtless this recognition of the slave’s individuality is progressive,
but here as in institutions, it may be said that the rule, in the later
classical law, was that the full effect of duality was allowed, except
where it amounted to an evasion of some restrictive law?. An interesting
case somewhat analogous to that which we have been discussing is con-
sidered by Africanus. A legacy is left by X to A. B makes a donatio
of the same thing to A’s slave. The master can still sue ex testamento,
notwithstanding the rule as to duae lucrativae causae. This is not
covered by Paul’s rule, since a donatio is not a testamentary gift, and
Paul’s general proposition applies only to these. But Africanus?, writing
earlier than Paul, though probably as late as Valens, does not rest his
decision on this principle, but on a rather more subtle idea. He says
that if the gift had been a discharge of the legacy, so would a similar
gift from the heres of X. This he says is inadmissible, since a debt to

1351, 89.

284, 7. 1. pr. media tempora non nocent, 28. 5. 6. 2. The principle if not the maxim applies
to matters other than institutions. See, e.g. G. 2. 196.

3 31. 82.2. Paul, quoting Valens. 4 Muchelg.rgi'op. cit. 506 59q.

5 Pellat, Revue Historique de Droit, 9. 224, 7.1.2; In. 2, 20. 10.
1 Ante, p. 140, 8 30. 108. 1.
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the dominus is not discharged by a payment, invito eo, to the slaver
This is indeed a recognition of individuality, but of a very different
kind: it expresses the principle that a slave cannot bind his domenus?,

A legacy to a slave, post mortem domint, is valid, says Gaius®. It
goes to the heres even though the slave is freed by his master's will
since dies cedit on the death, and the liberty is not operative till la,ter,,
If however the heres is a necessarius, the text says doubtfully that
it will go to the slave, as both events occur at the same time. A
text which is a model of ambiguity seems to discuss a converse case*,
If a slave is legated and the will contains a gift to him cum morietusr
1pse servus, this is valid. It is not obvious why there was any doubt,
The text adds by way of reason : propterea quod moriente servo, 1d quod
1pst legatum erit ad eum cui tpse legatus fuerit perventurwm sit. There
may have been doubt as to whether this was not a conditional legacy,
which might fail because it did not vest in the life, of the legatee, but
Papinian and Ulpian® are clear that there is no condition.

Where a will was upset by bonorum possessio contra tabulas,
legacies to a slave were not saved though the dominus was one of those
persons, legacies to whom were still good: we are not to enquire who
benefits, but whom it was intended to honour®.

One text, of Julian, gives an odd illustration of the duality we
are discussing. A slave is left, generaliter, to P the slave of T. After
dies cedens, T frees P. If T chooses a slave, extinguitur Pamphili
legatum, quia mon esset in hereditate qui optari possit. But if T
repudiates P can choose. For though by the manumission two distinct
personae are established, yet there is an alternative legacy of one thing
between them, so that if T vindicates, the option is at an end, but if he
repudiates P can choose. The text” lays down strange doctrine. The
case is one of legatum generis, for dies cedit before choice, and T
“ vindicates” the man he chooses. But, as we have seen, dies cedens
fixes the legacy on T, and P’s manumission after that date can give
him no right : if T repudiates the heres should benefit®. The text may
have been altered®, but, even so, it is difficult either to restore the

1(. 8. 42.19. '

2 Post, p. 163. The text adds, after the statement that the legacy is still valid, the words,
et maxtme st tgnorem meam factam esse. If this is limitative, it destroys the rule, for the keres
will see that the legatee is informed. The grammar is doubtful, and there is corruption: the
words are probably interpolated.

8 30. 68. 1. Conversely a legacy of a usufruct to a slave post mortem suam isbad. V. Fr. 57.
‘Whether, in classical law, an ordinary legacy to him post mortem suam was bad is not stated.
It is hardly  within the mischief’ of the rule.

4 30.107. 1. 5 36.2.4; 35. 1. 79. pr.

6 37. 5. 3. 2. The existence of fideicommissa tacita involved forfeiture: Trajan provided
that the beneficiary could keep half if he informed the Fise, but he could not avail himself of
this if the fideicommissum were to his slave, 49. 14, 13. 8. 7 83. 5. 10.

8 Ante, p. 145. Even if we treat it as l. optionds, it is no better: the text makes T capable of
making the legacy vest in his favour after he has freed P, a thing impossible.

¢ Note the expression dies cesserit, the absurd reason given for the fact that, if T chooses, P
is barred, and the accumulation of hypotheses. See Eisele, Z. 8. 8. 7. 19¢7q.
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original form, or to 82y what pripciple_it ‘expresses for Justinian’s time.
As it stands it interprets the gift as if it were “to T and if T refuses
then b0 P” It is a sort of substitution, and the alternative legacy
4o P does not cede till he is freed, so that he can take it. This
interpretation is suggested by the words inter eas vertitur' and by the
fact that T's vindication or repudiation is supposed to occur after the
manumission : if it occurred before, the case would be that discussed
elsewhere by Julian himself? of a gift to A and another gift of the
same thing to A’s slave. If A refuses the gift to himself he can still
claim under the gift to the slave.

The law as to Ademption of legacies gives rise to several points of
interest. If a legacy is left to a slave, the inference is that, no matter
who ultimately benefits, the slave is the person the testator had in
mind, and thus it can be adeemed only from him and not from his
dominus®. There are more striking results. If a slave is legated and
there is a legacy to him, and he is sold or freed, this may be, and usually
is, ademption of the legacy of him¢ But intent to deprive the donee of
the slave is not necessarily intent to revoke the gift to the slave, and
thus we are told, by Julian, that if on such facts the slave is sold or
freed, the legacy to the slave is due to his buyer or to himself’, So too
there may be a legacy to a freed slave, and alienation of the slave is an
ademption of the gift of liberty®. Express ademption of the gift of
liberty destroys the legacy to him?, for the legacy has come into a
position in which it could not have begun®. But it does not seem that
sale of him would necessarily do so, at all events in late classical law.
Thus Paul® deals with a case in which there was a legacy with liberty
to a slave. The slave was sold and the liberty thereafter expressly
adeemed. The ademption he says is strictly ineffective, since as the
slave is now alienus the liberty is already gone. Yet as the slave might
?)e rebought the ademptio is not a mere nullity, and thus it has its
Indirect effect of adeeming the legacy to him, which will not go to his
buyer®, If he had been freed, instead of sold, the ademption must be
an absolute nullity, and therefore says Paul, (though there had been
disputes,) it will not destroy any legacy, which the will gave him with
his liberty: supervacua scriptura non nocet legato™. The distinetion
between the two cases is that while you can contemplate repurchase
Jou cannot contemplate reenslavement, nec enim fas est eiusmodi casus
exspectars’,  If he is reenslaved, he is a new man. This distinction

! 8o also by the words si 7' vindicaverit, extinguitur Pamphili legatum.
. 3. 2.

i 30.10.1 3 34.4.21; 87. 5.

o 34.4,18; In. 2.20. 12. 5 30.91.2, 8, 5.

. ﬂo;t, Ch. xx, 7 84. 4. 32, 1; post, Ch. xx.

piiise simple legacy to & slave of the testator, 34. 8. 3. 2. 9 34, 4. 26. pr.
34. 4. 26. pr. Whl1. 12 18.1. 6. pr., 34.2; 45.1. 83. 5.
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is overlooked by Salkowski, who regards the distinction drawn g
sophistical’. He seems indeed to consider these cases as in some sort
evasions of the regula Catoniana. But neither of them seems to cop.
flict in any way with that rule. Even if we consider dates between the
making and the death to come into account, which is far from certain,
there is no moment in which a legacy to that slave would be necessarily
bad®

In the adjoining text Paul deals with the analogous case of a slave
legated with a legacy to him. One would expect the same decision, for
if ademption of his liberty by alienation or freeing does not adeem
a gift to him, neither certainly will ademption of a gift of him in the
same ways. But the text presents some difficulty. It remarks that if
a slave, legatus with a legacy to him, is sold and the legacy to him ig
adeemed the ademption is good. This is clear, but Paul adds the
reason, quia et legatum potest procedere st redimatur®. This implies
that ademptio, by sale, of the gift of him adeemed the gift to him, for,
unless the allusion is to the revival of both gifts by the repurchase, it is
not to the point. This part of the text is, so far as its reasoning goes,
(but no further,) in conflict with accepted doctrinet. Cujas explains it
by supposing the legacy given contemplatione legataris cut servus relictus
est®, but he gives no authority germane to the matter, and the text is
quite general. The simplest solution is to suppose it one of the not
uncommon cases in which Paul gives a correct rule, with a wrong reason®,

From the principle that the personality of the slave is considered in
relation to every thing but festamentt factio, it follows that if the slave
be dead at the time of dies cedens, the gift will fail”. A more striking
application of the same principle is found in the rule laid down, by
Julian, Papinian and Paul, that no legacy could be made to a servus
alienus unless the gift would have been valid if left to him when free®.
The only illustration we have is that of a legacy of a praedial servitude
to a slave: such a gift is bad, though he could stipulate quite effectively
for it, provided the dominus owned the land to which it was to attach®.
A text of Maecianus says: servitus servo praedium habentr recte legatur™,
which seems to mean that the rule did not apply if the fundus were in

1 Sklavenerwerb, 32, n. 59.

? A simple ademption, leaving the slave in the possession of the testator, would destroy the
legacy (28. 5. 88. 4), not however by reason of the regula Catoniana. Gifts to a slave of the
testator are bad whether simple or conditional (28. 5. 77; 30. 102; C. 6. 37. 4), and the regula
does not affect conditional gifts, 34. 7. 3.

3 34. 4,27, pr.

¢ The text then says that if a slave legated is freed inter vivos, an ademption of the legacy of
him is a nullity, and therefore he will take any legaey to him. The reason is that he 1s_1f
reenslaved a new man (34. 4. 27. 1). Here too is the idea that ademption of a gift of him
adeems a gift to him, but this is clear: it is a case of direct ademption. It implies also that
manumission though it adeems the legacy of him does not affect the gift to him,

8 Cujas, cited Pothier ad k. I. 6 See post, Ch. xx.
7 31.59; 36.2.16. 1. 8 31. 82, 2; 33.3. 5.
9 33.8.5; 45.8.17; V. Fr. 56. 10 32.17. 1.
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the slave’s pecudium. 'Mo’mmsen‘ disbelieves. the text and amends it so
as to destroy its application to slaves. This may be becausg a slave
cannot strictly be said habere. But the “.'or.d was freely used in a loose
sense in the case of slaves'z,. and the text is in harmony with the whole
tendency of the law, since 1t is no ('ioubt from the notion of peculinum
that the recognition of the slave’s individuality started’. A converse
case is considered by Ulpian*. A legacy is made, to a slave, of a militia,
Le. an office of the kind which had become vendible. A slave could not
hold such an office. The master was not the donee. But the slave could
have held it if free. Accordingly the gift is good, the master getting
the value of the office®. We learn incidentally, from this text, that, if
the testator supposes a slave legatee to be free, the gift is not good, at
any rate if the thing is one he would not knowingly have left to a slave®.

It is stated by Paul” that the dominus can repudiate a legacy to
his slave. It is equally clearly stated, by Modestinus, that he cannot so
repudiate a fideicommissum to him® The reason why legacy was put
on this footing seems to be that is repudiare potest qui et acquirere
potest®, and a legacy to a slave, according to the doctrine which pre-
vailed, vests in the legatee, with no act, immediately on aditio. As it
cannot vest in the slave it is in the master, and it is therefore for
him agnoscere or repudiare. In fideicommissa, there is no such
transition of ownership: the property passes only on restitutio. The
probable reason why, though the dominus can accept, he cannot
repudiate 1s that the conception of repudiation is not applicable at all
to fideicommissa, and indeed our text does not say that the dominus
cannot repudiate, but that a fideicommissum cannot be repudiated. All
that the beneficiary has is a sort of obligation, which can of course be
released in certain formal ways, like other obligations. As the text
goes on to say, an informal act could at most give rise to an exceptio dolt.

If a gift be made to a slave, mortis causa, it is & question of intent
V&.'hether it is his death or that of his master, vivo donatore, which gives
rise to a condictio for recovery®,

As to the acquisition of fura in re aliena, the only cases as to which
we have any authority are those of ususfructus and the like. We have

Ladh.l.
. Yeg. 45.1.38.6,9. Post, p.156. There is a further difficulty since the gift would be of &
s 3(61”zd1.,~ etc.), which cannot attach to a slave. In its present form the rule is probably late.
M Pernice, Labeo, 1. 139, post, p. 187.  See however, V. Fr. 56. 4 32, 11, 16.
. In legacy of militia, aestimatio widetur legata, 31. 49. 1. Vangerow, Pand. § 525.
Gift to slave may be conditional, and the slave may fulfil the condition without sussum,
85.1. 5. 1, cp. ante, p. 138.
; 30. 7. The allusion is no doubt to I. per vindicationem.
0 g; 34.128. He can repudiate lbooram%m possessio, but perhaps not institution, ante, p. 140.
- 2. 18. . 2.195.
" 1 The right vests in the master immediately on the death (39. 6. 44) and thus if the slave is
reed between death and entry of a heres, he does not take the gift with him. As to legacy of
ctbaria, etc., to a slave see post, Chh. xIm1, xx.
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seen that, except in case of pecultum, a slave cannot acquire a praedial
servitude by will. He can acquire it inter wivos, and ususfructus,
usus, habitatio, and operae servorum can be acquired by him in all the
ordinary ways®. As a slave’s possession is his master’s, so is his enjoy-
ment of a servitude®. It is in connexion with these rights that we get
the most striking illustrations of the principle that in gifts by will the
personality of the slave is most considered, that of the master being
material only so far as testamenti factio is concerned. A legacy of
usufruct, whether to a slave or not, vests only when the heir enters,
The reason, credited by Ulpian to Julian, is: tunc enim constituitur
ususfructus cum quis tam frui potest’. If the slave were dead at that
time, the gift would of course fail®. But, in the classical law, the
usufruct failed at once whenever the slave died, if it had been left pure,
per vindicationem’. And since the right has taken effect in the master,
but still attaches to the individuality of the slave, the same effect is
produced if the slave be alienated or freed®. If it was created inter
vivos, the slave’s individuality is not considered, and thus it is not
affected by these facts. Moreover though, as we have seen, a legacy to
a slave, post mortem suam, must fail, he can validly stipulate for a
usufruct in this form®.

What is true of creation inter vivos is no doubt also true of creation
by legatum per damnationem, or by fideicommissum, which have to be
completed inter vivos. One text suggests the question whether, in
the case of a conditional legacy, the usufruct is constituted ez persona
servi. The text says that if two slaves are instituted and there is
a simple legacy of land to X, deducto usufructu, the usufruct is based
on the persona of the slave, but that if the legacy of the land was
conditional, it is ez persona domini®. Here the usufruct is regarded
not as a part of the dominium, but as a distinet thing, which does
not exist till the condition occurs and the land passes. The land
then passes directly from the master, leaving the usufruct in him: the
slaves do not appear in the matter. If the legacy of land had been
simple, the usufruct would have sprung into existence at aditio, and
would have been a normal acquisition ex testamento, through the slaves.
But the same point would not arise in a direct legacy of usufruct. The

1 Ante, p. 151.

27,1.6.2, 3; 7.8.17; 36.2.9; V. Fr. 82. If a slave demands a_precarium, ratthabente aut
auctore domino, the dominus has it, and is liable to the mterdict. If he did not consent there is
only de peculio, or de in rem verso, 43. 26. 13.  See ante, p. 134,

8 43.19. 8. 4. 47.3.1.2; V. Fr. 60.

6 Labeo had held a different opinion, ¢.e. that they ceded like other legacies (V. Fr. 60). But
the chief advantage, that of transmissibility, did not arise here.

6 36. 2. 16. 1. V. Fr. 57. 8 1b.; C. 3.33.17. )
7 49. V. Fr. 57. Creation of usufruct in a slave in whom you have a usufruct does not affect it,

5. 1.
10 V. Fr. 82.
11 46, 4. 13. 2. It was looked at in both ways. Roby, de usufructu, 42.
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asufruct, even where it is left co'nd%tionally, comes to the master directly
¢hrough the slave. And the pru.lclpal.t.ext is quite gem.arall.

Qeveral texts discuss difficulties arising in the application of these
principles, in cases, like the foregomg, Wher'e the gift 1s’to two, ‘the
question being usually as to the existence of vus accrescends. Justinian?
tells us that if one of two slaves throt_lgh whom, or part of the slave
through whom, the usufruct was acquired, were alienated, there had
been doubt as to the effect on the usufruct. Some held it wholly
destroyed ; some pro parte lost ; others, including Julian, held that it
remained unaffected. This view Justinian adopted, before he passed
the enactment sweeping away the importance of the continued owner-
ship in all cases’. This is a case of vus accrescendr ; it is so explained
by Julian and Pomponius, cited by Ulpian, in the analogous cases of
death of one of the slaves, or repudiation of the gift so far as it was
acquired through one of them® These and similar matters were the
subject of much discussion, the doctrines being ultimately settled by
Julian.

In order to state them, as far as they are known, it is necessary to
examine some questions of more general kind among the many to which
the thorny topic of legacy of usufruct gives rise.

It is clear that there is tus accrescends between fructuaries, if the
thing is left per vindicationem convunctim, or distunctim, but not where it
is left separately to two in parts®. And though there is ius accrescends
similarly in a legacy of property, there is the difference that in that case
it occurs only if the gift never really takes effect in one of them: here it
arises, even in case of subsequent failure®. Accordingly if it is left to
two of a man’s slaves, the owner has ius accrescend?, as we have just
seen”. How if it is left to a common slave, and one master loses or
repudiates it? Ulpian quotes an array of jurists on this point—himself
adopting Julian’s view that in such a case the other holder gets all.
To the objection that there ought to be no more acerual here than there
would be, e.g., where the holder of a usufruct loses by nonuse the usufruct
of a divided part of it, he replies that it is not a question of tus accrescends,
but that so long as the slave whose persona is considered is his, no part
ought to perish. The objection thus met seems to rest on the notion
that the acquisition to the common owners is ab initio in parts, and the
reply emphasises the individuality of the slave and also expresses the
idea of continuous acquisition®. In the legacy of a usufruct to a slave
however owned the acquisition is a single one made by him. Thus if it

1V.Fr.57 2 C.38.33.15 8 h.t.17 4
.57, . 3. 33. 15. L6017, V. Fr. 82,
: ¥ E;‘ ;’5, 11)(]21 72. 21. 1?; pr%.h Vd Fr. Z7t ]gDi)7£t2. 1. ?)i.:h Vind;lus differed on the last point.
. < Fr. 77, D.7.2.1. 8. e ides at the bottom of this is that ususfructus is not i
hke_’ dominium, once for all, but cotidie constituitur. wifructus is not acquired,
V. Fr. 82, 8 V.¥Fr. 75; D. 7. 2. 1. pr.
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were left to a common slave and T, then on lapse of the share of one
common owner, all goes to the other, not to T*. The case is contrasteq
with that in which two heirs are instituted, and land is left to X, deducto
usufructu. Here all are agreed that the heirs will have no tus acere.
scendi. Julian assigns as the reason : videri usumfructum constitutyy,
non per concursum divisum—an obscure expression which must meap
“originally created in partes®” since it is added that this agrees with
the view of Celsus, that there is us accrescendi only where it wag
divided concursu, in duobus qur solidum habuerunt®. Celsus and Nerating
apply the same rule in the case of common owners who mancipate,
deducto usufructu®, There isno accrual. Consistently with this it is said
by Ulpian, on the authority of Julian, Pomponius and Neratius, that if
two slaves are instituted and there is a legacy of land, deducto usufructu,
there is no tus accrescendi on lapse of the part acquired by either slave,
but the legatee of the land gets the benefit’. The case of a common
slave instituted, with the same gift to an extraneus, is not considered :
presumably in such a case the co-owner would benefit by a lapse, on the
principle laid down by Ulpian in the case of legacy®: it is not exactly
tus accrescends. But this question is bound up with that whether the
institution of a common slave was one institution or two—a matter
which will call for discussion later’.

A principle running through all these cases is, that where two persons
receive a gift by institution, they are regarded as taking distinct parts
ab initio, while in a case of joint legacy, each is prima facie entitled to
the whole: it is the accident that there are two of them which compels
division®

Justinian® provided that however a usufruct was acquired through a
slave, it was not to be affected by death, alienation, or manumission of
him. This enactment lessened the possible cases of lapse and so far
simplified the law. But it does not involve any general alteration of
the way in which gifts were affected by the fact that they were acquired
through slaves. And thus most of these rules pass into the Digest®.

In relation to tura in personam, the governing principle, that a slave
can better our position but cannot deteriorate it', has many obvious
illustrations. The slave has the power of stipulating ex persona domins

1V.Fr.76; D.7.2.1.2. 2 Mommsen ad k. I.
83V.Fr.78,79; D.7.2.1.4; 7. 2. 8. pr.

47.2.8.1; V. Fr. 80, 81. 5 V. Fr. 82.

6 V. Fr. 75. 5. See above. 7 Post, Ch. xv1,

8 See for an illustration, 7. 2. 11. The distinction may be connected with the fact that in
ordinary joint legacies nothing was said of shares, while in joint institutions they were
usually mentioned: the right of one to take all in case of lapse being a result of the rale:
nemao pro parte testatus.

o & 575, 17; A.p. 531.

0 D.7 2 1 50. 17. 183,
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d the right vests in the domi@ujs": He acc!uire§ z'r‘w‘it'o, even vetante,
an® ven where it is an acquisition involving liabilities?. But here
do'm“.wl; eis not with the dominus until he knows and assents, nor, till
the 118 n he be guilty of culpa in relation to the matter. Thus, we are
then’.caa case of such a promise of Dos, that, as it is an unfair acquisition,
told, gller party has a right to a condictio for repayment, or release, as
gllz zase may be®. As a stipulation derive's its forcg ex praesenti, the
dominus acquires the rightl even thoygh .1ts operation l.)e ‘postpone(.i,
by condition or otherwise, till after allt'anatlon or @anum1831on‘. It is
indifferent whether the slave names himself or his master or a.fellov{-
glave or no one’. His stipulation, domino aut extraneo, is valid: his
master alone can sue, but the extraneus being regar(.ied. as so.lut?'onis
causa adjectus, payment can be made to him®. On 51.m1lar principles
an acceptilatio taken by a slave on his transaction, or his master’s, bars
action against the latter”. A slave’s capacity for stipulation being
purely derivative, there are many limitations on it. Thus one who has
no owner, a derelict, cannot stipulate®, and a slave cannot make a
stipulation which would not be good in substance if made by his master?.
He cannot stipulate for a praedial servitude, unless the master has the
praedium to which it is to attach® As a slave derives his capacity
from his master, it might be supposed that he could not have more than
the master had. But this would have involved inconvenience, and it is
clear that for a master incapable of contracting from mental or physical
defect, the slave could stipulate®, The rule seems illogical, but its
illogicality is concealed by the fact that a slave’s stipulation, as we have
seen, did not require the consent or knowledge of the master.

The difference of individuality has many marked effects in this
connexion. A slave could not be adstipulator, this form of obligation
being essentially personal® A slave’s contract is, for the purpose of
Jurisdiction, made at his domicile, rather than his master’s®. There is a
very important rule that quae factt sunt non transeunt ad dominum™,
This means in effect that the terms of the stipulation are to be literally
interpreted, and thus where the stipulation involves any act to be done

141, 1. 10, 1; 45. 1. 38. 17; In. 3. 17. pr.; G. 3. 114; 4. 134, 5. As to filius msles,
49.17,15. 3.

212, 1. 81. 1; 45. 1. 62. 8 23. 3. 46. 4 45. 3. 40.

L5 45.1. 45, r.; 45. 8. 1. pr.—8, 15. Just as a dominus stipulating for his slave acquires to
hlms.elf, 45. 1. 39, 40, 56. 3, 180; 45. 3. 28. 2; C. 8. 37. 2. Slave’s stipulation for an extraneus
nominatim is of course void, 45. 3. 1. 3, 30; C. 8. 38. 14.

..545.3,13, His stipulation domino et extraneo gave rise no doubt to the same questions as
d‘dﬂ;ﬁét (;f a freeman s:bs et Titio. As to common slaves, post, Ch. xvi.

. 4. 11. pr.
8 45, 3, 36. pOr one in a derelict hereditas, 45. 1. 73. 1.
. .% Thus he cannot. stipulate for a freemsn or & praedium litigiosum (16. 1. 27. 1) or for what
18 his mggter’s (45. 3. 9. pr.) or post mortem domini, In. 3. 19. 13
1045.3.7.1; V. Fr. 56. 1 drg. 27. 8. L. 15.
G, 3 114, 13 5.1.19. 3. At least if he was lawfully there.
¥ 35.1. 44, pr.
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by or to the slave, it cannot be done by or to the master, though it is
he who will enforce the contract if need be. Thus if a slave stipulateg
that he may be allowed to cross a field it is he who may do so, not hjg
master’. If he stipulates for this thing or that, as he shall choose, the
choice is personal. But no question of dies cedens arises as in legacy,
and if the slave dies before choosing, the right to choose passes to the
master?. If A promises to pay to me “or to the slave of T, it is po
discharge to pay the money to T: he isnot the solutionis causa adiectuss,
But the maxim, quae facti sunt non transeunt, does not adequately express
the rule. Tt is wider: nothing which is expressed to be done to the
slave, or had by him, transit ad dominum, whether it be expressed as a
matter of fact, or as a legal right. This leads to difficulties. If he
simply stipulates for a right the matter is clear. But if he stipulates
that he is to have that right, there is the obstacle that a slave is in-
capable of a right. He cannot acquire the right to himself, and the
mention of himself excludes the dominus. Julian thought that even
such expressions as sibi habere licere and possidere licere, prima facie
express a right, and so vitiate the stipulation. But Ulpian found a
more reasonable way. Such words, he says, admit of being understood
otherwise, as expressing merely detention, of which a slave is capable,
and the accepted rule of the Digest is that where a slave so contracts,
the words are to be so construed®. The result is that his master has a
different right from that which would have been created if the word
mihi had not been used®. There is no trace of the further step of
ignoring that word. If the stipulation refer to something that does not
admit of such an interpretation as excludes the question of right, it is
void, even under Justinian. Thus if a slave of the patron stipulates
with a libertus that operae shall be rendered to him this is void, though
if he does not say mihi it is quite good. This is laid down by Pomponius
and Celsus, and similar rules are expressed by Ulpian and Papinian®.
This hidebound logic seems out of place in the law of Justinian. The
recognition of the slave’s individuality was due to considerations of
convenience, and common sense, which might have led to its being
disregarded in this case’.

Justinian’s enactments as to cautiones shew that the same principles
were applied in the case of other unilateral contracts®.

171n. 3. 17.2, 2 45. 1. 76. pr., 141 pr.

% 85. 1. 44. 1. So in stipulation to pay to a slave, 46. 3. 95. 7. A slave, to be free on
paying to a servus heres, could not pay to the dominus except with consent of the servus,
35. 1. 44. pr., 1,2; 46, 3.95.7. Converse rules where the payment was to be to the dominus,
though versio in rem domins sufficed, 85. 1. 44. 3, 46. 3. 9, 95, 7, post, Ch. xx1.

4 45. 1. 38. 3—9. 5 e.g. 45. 1. 130.

6 38, 1. 10. pr.; 45. 8. 2, 18. 1, 38.

Z %‘hg Iggiclal difficulty in this playing fast and loose may have seemed too great.

. 8. 37. 14.
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In relation to bilateral contracts the matter is more complex. The
nal rule is that the slave binds the other party to his master, but -

genef.ce versa, apart from cases within the special praetorian remedies
no?b mlater discussed. But it is easy to state cases in which this rule
to o€

ould operate unjustly. Accoxjdingly while the prin'ciple .that th.e
s us could not be sued on his slave's contract remained intact, his
dmfmzlement of his rights thereunder was made subject to his satisfying
:ﬁeozlaim of the other party. 1f be sued on his slave’s contract, com-

ensatio would be n solidum, though he could have been sued only
flé P cculiot. Where 2 slave bought, the master had an actio ex empto
against the vendor?, but to entitle himself to sue he must pay the whole
price’. Where A buys B’s slave S from a thief and S buys a man V,
B acquires the actio ex empto agamnst the seller of V, subject to his
paying all that would have been due had V been bgught by a free man+,

But here too the individuality of the slave is material in many
ways. It was penal to buy a res litigiosa knowingly. If a slave bought,
knowingly, the penalty attached, unless it was under special mandate:
in that case the master’s knowledge, and his alone, was material®, In
the actio redhibitoria the same principle applied: it was the slave's
scientia which barred the action unless it was under special mandate, in
which case the master’s knowledge was materials. The text remarks
that good faith requires that deception of the slave should not hurt the
master, while deception by him should”.

If the buyer from a slave is evicted he must give notice to the slave
himself if he is alive®. If a slave is to be free on paying to the heir
there was a rule that if alienated he must pay it to the buyer®. But if
a slave were the buyer, the payment must be made, apart from peculium,
not to him but to his dominus, notwithstanding this principle®. This
provision is probably due to the wording of the original rule in the
XII Tables, where the word used was emptor, which means not buyer
but acquirer®, This is not the slave but his master.

There 1is less authority in relation to other contracts, but the
principles are the same. The domenus can avail himself of a mandate
by or to the slave even given against his will®>, If my slave commodates

116. 2. 9. pr. 221, 2.89. 1. . X

3 21. 1. 57, pr. Where a slave bought and his master brought the actio redhibitoria, the
counter elaim, if any, was tn solidum, not contined to peculium, though, if the slave had sold, the
actio redhibitoria against his dominus would have been so limited, 21. 1. 57.

412.1.31. 1. 5 44,6, 2. Julian,
8 21.1. 51, Africanus; see also 18. 1. 12. 13. In 21. 1. 51 he says, disagreeing with Julian,
that éven in special mandate the knowledge of the slave might bar action. The text is fromn the
Quaestiones, Tt was no doubt disputed.
. .7 For puzzling texts as to effect of dolus of a slave, see post, p. 163. In general his dolus
;ls ltmgu;able to his master, but only in relation to the transaction in which it occurred, 44. 4. 4. 17

S 2L 2. 89. 1, 9 Post, Ch. xxI. 10 40, 7. 6. 6.
40.7.29.1.6.3 Ulp. 2. 4. 1217.1.22.8; C. 6. 2. 1.
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against my will I can sue the commodatarius’. 1In the same way ,
constitutum may be made to a slave and he acquires the right to hijg
master though the agreement be to pay the money to him?

Some contractual rights are acquired only as the result of ap
alienation. We shall see later that these require authorisation as the
alienation does. Thus if a slave lends money without authority, there
is no actio ex mutuo, but the money can be vindicated®. If he pay
under a fideiussio duly authorised, the owner will have actio mandati+,
But if there was no authority to alienate the money, there can be no
such action®

If in order to benefit me, X paid under a fideiussio I had under-
taken, I was entitled to recover the money from the principal debtor:
it was as if I had paid®. If the fidetussio had been by my son or slave,
and the intent was to benefit him and not me, I had, says Ulpian,
quoting Marcellus?, no actio mandatt against the principal debtor,
though he is released. It is presumably the expressed intent not to
benefit the domsnus which excludes him; but one would have expected
the action to be allowed, the proceeds being in peculio®.

Rights ex delicto are acquired in the same way. Thus the master
has actio furti for what is stolen from his slave®. If it was a thing
borrowed by the slave the master is entitled to actio furti so far as he
is liable de peculio®. If my slaves are ejected I am entitled to the
interdict de vi%. Work done against my slaves’ opposition or concealed
from them entitles me to the interdict quod vt aut clam™ It may be
added that delictal actions and condictio furtiva acquired through the
slave are not lost by alienation or manumission of him®,

In general the recognition of the slave’s individuality is the satis-
faction of an obvious practical need, and the restrictions on it, though
sometimes compelled by the words of an enactment, are for the most
part inspired by considerations of the same kind. The texts provide a
simple illustration of this. We are told that a master cannot get
restitutio in integrum on the transaction of a minor slave. The point is
that as no such transaction can bind the master unless he has in some
way authorised it, he has himself to blame—sibi debebit imputare, cur
rem mAnort Commisit,

1 13. 6. 14. If the latter knew that the slave had no business to do it, there would be furti
as well. Where on similar facts the commodatarius pledged the thing, the pledgee refused to
restore it till he was paid. The text discusses the circumstances under which the money could
be recovered, but assumes the validity of the commodatum, 12. 6. 36.

2 13.5.10. A master does not lose his action of deposit acquired through the slave by the
alienation or manumission of the slave, 16. 3. 1. 17, 30.

312.1.11. 2. See p. 159. 417.1.12. 3.
5 46. 1. 19. As to difficulties where he has administratio peculsi, post, Ch. vur.
617.1.12. 1. Thl2

¢ The allusion to the slave may be interpolated: it is not carried through the text. Under
many circumstances the son might have actio mandati.

9 P. 2. 31. 20. 10 47. 2. 52. 9. 11 43, 16. 1. 22.

12 43, 24. 3, pr. 13 44. 7. 56. 1 4 4.3.11, 23.

CHAPTER VIIL

THE SLAVE AS MAN. COMMERCIAL RELATIONS APART FROM
PECULIUYM. LIABILITIES,

To alienation of the master's property his consent was always
necessary’. With that consent, which might be by ratification?, or by a
general authorisation if wide enough in its terms?, the slave could alienate
anything*. He could not of course make a cessio in ture, because this was
in form litigation®, but apart from that the form is immaterial. There
is indeed little authority for mancipatio by a slave, but what little there
is is in favour®. Julian’ contemplates the transfer of proprietas in a
slave, by a slave with authority, but it is possible that the text, which
speaks of traditio, may have been originally so written, so that the
reference would be only to Praetorian ownership. Of course the
dominus could not authorise the slave to do what would have been
unlawful had he done it himself. Thus a slave could not validly make
a donatio to his owner’s wife®. Without authority, the slave was power-
leSSE he could not transfer dominium®. 1If he sold and delivered, pos-
session passed but no more, and the taker, if he knew that there was
no authority, could not prescribe, and was indeed a fur¥. Money lent,
citra voluntatem, could be vindicated™, as could money paid by a fugitive
slave for the concealment of himself or his theft™.

Similar rules applied where, having authority, he exceeded it
Wifere A owed B 10 ez fideicommisso and 10 on an independent
obligatio naturalis, and a generally authorised slave paid 10 expressly
towards the whole debt, 5 could be vindicated, as a general authority

e L L e
- 1.41. 1. $ oods, himself included, or gi i i
B b 0 8 BT il bl Sl i
1o 5,)9 i} 6 Cmé 1;1?‘.113?; 5§. 2. See Roby, Roman Private Law, 1. 432.
fo(i’ngl;’ﬁ?% 2;2.31.1; D.12.6.53; 21.2.39. 1.
dos; 1h iast could vindiénte, Subject 0 poestbiity of cresapir 333, B oprad s e et

112.1.11. 9; 46. 1. 19 1212 5.4 Y 3 1
1 - 11,25 48. 1. 19. . 5.4.4,5. Condicere, quast furi.
8 If being anthorised to pay 8 he paid 10, the owner could vindicate 2. qD. 15( ln 37. 1.
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to pay is not held to apply to natural obhigations’ There must be rey)
authority a mere bona fide belief, however reasonable, did not suffice?

There 15 some difficulty as to the loss of possession by the act of the
slave Before discussing the texts 1t must be pointed out that, from
the present point of view, 1t 18 immaterial whether the possession wag
ongnally acquired by the slave or not 1n either case he 1s now g
detentor through whom the possession 1s realised  Moreover we are
told that the rules are the same whether 1t 18 a slave, a procurator or
a colonus?, the slave’s lack of capacity does not enter into the question,
and thus there 1s no room for the maxim that a slave cannot make hig
master’s position worse. It 1s indeed mentioned 1n this connexion, but,
only 1n an enactment of Justiman's* n which he excels himself 1n
obscurity It 1s the fact that possession 1s on a very different level
from other rights, that 1s at the bottom of the whole difficulty.

If a slave possessed by his master still held the thing, 1t might be
supposed that, however he attempted to exclude the master, the latter
would still possess, as the slave’s possession 18 his  And so the rule 1s
laid down by Africanus for the case where the slave of a pledgee turns
his master out of pledged land® But Paul lays down a different rule
for moveables If my slave takes my property I do not possess 1t till
he restores 1t® In the next text” he cites Labeo and Pomponius 1n
support of the view that, for this purpose, adding 1t to his peculium 1s
not restoration, unless 1t was wmn the peculium before, or the owner
assents to 1ts being there The difference may turn on the fact that,
the land bemng 1mmoveable, no change has occurred in the relation of
the domanus thereto, while this would not be the case m regard to
the moveables But the solution 1s more likely to be found 1 con-
sidering the case as one of a fugutwwus The view that his owner still
possessed a fugitive was slowly accepted, and not all those who accepted
1t agreed that there could be possession through him?®

If a slave 1s deprived of the thing of course the master loses posses-
sion. Thus if a slave occupying land 1s dewctus, the dominus has the

146 3 94 3 Fisele suggests (Z S S 26 66sgg) that where acqmsition depended on
alienation, as m purchase, no authority was needed This 1s mconsistent with 15 1 37 1
and with the rules as to mutuum (ante p 159) and has no support m the texts That
connexion with which Eisele applies this principle does not ou its face, express such a rule
and admits of a different explanation Post Ch av and App 11

212 6 53 So,1t wonld seem, of an expired authonty, whatever the belief of the recexver
(drg 12 1 11 92)

341 2 25 1 4C 73212

541 2 40 pr Labeo remarks that where the heres of a colonus takes possession thinking
the colonus was owner, the true owner still possesses 19 2 60 1

641 3 4 8 Nor even then if I knew of the theft, till T know of the 1eturn

741 3 49

8 Post, Ch xu  There are signs of a sechool controversy in which the Proculians, including
Pomponius, took the view that 1t was umpossible The rule that a holder cammot causam
possessioas mutare 18 sometimes used to explain the rule m the case of land  Ihering,
Besitzwille, 347sqg  He appears to hold that the 1ule applies to a detentor attempting to convert
his holding into possession
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Interdict unde v, whether he know of 1t or not’, Conversely, if his
slaves are left 1n possession of the land, the owner has not been dewectus,
even though he bimself has been expelled, unless indeed they have
passed mto the possession of the deiector, as would result from their
peing bound or acting at his orders?

Mere momentary absence with no intention to abandon 1s of course
;mmaterial® The same appears to be true of death or insamity of the
Jave It s true that he cannot any longer be holding consciously for
the owner but 1t 1s clear on the texts that the possession 1s not lost tall
a third person has taken the thing or the master has neglected to get
actual control ot 1t The slave 1s a mere nstrument his death and,
a for twry, s msamty, do not of themselves affect the master’s relation
to the thing* But in the case of intentional abandonment there was a
conflict? Pomponius and Africanus tell us that possession 1s losté
Paul and Papinian hold that 1t 1s not lost till a third party has entered”’.
The dissidence cannot turn on anything peculiar to slaves, for both
Paul and Papmian speak of slaves or coloms, though 1t chances that the
texts which declare possession lost speak only of colonr It seems to be
no more than a difference of opinion as to what 1s substantial loss of
control Justinian decides, as 1t seems, that possession 1s not lost®

If the possession has passed to an adveise possessor the texts are
agreed that possession 1s lost® Justinian, however, in the enactment
Just mentioned, i which he appears to lay down the opposite rule for
this case also, says that here too there had been dispute It 15 some-
times said that this 1s a mere mistake of his™® But 1t 1s at least possible
that the dispute was whether the entry of the third party ended the
possession, till 1t was known to the person concerned™ Thus Papinian
tells us that knowledge was not required?, while he says that, of saltus
hiberna, which are possessed only anmimo, the possession 1s not lost tall
knowledge, since, till then, the ammus exists® It may well be that
some lawyers thought the same rule ought to apply where the slave had
abandoned possession, for, 1f possession 1s retained, 1t can be only animo.

We shall have shortly to consider how far a slave’s contract can
bind his master But there 15 a difficult topic, which must first be

‘13563122 . . 2 h 145 46 841 231
8,25 1, 40 8o 1f he lets the land to another—the possession 18 stil i th
mugter The texts apply to land but the principle should apply to movl:aables ©
. 481982W§111d28h(151d, Lehrb § 157, Deinburg Pand 1 § 183, Girard, Manuel, p 274
741 2 3 8 44 2 Proculus may be of this opinion, but he may mean only th
, at th
glv%s 3071101; amount to abandonment, 4 3 31 P 7 v ¢ facts he
32 12 His enactment 18 so obscure that a dispute as to 1ts meaming begun by the
glOSSators (Haenel, Diss Domm 5) still rages See the reff nn 5 The Digest tegts arg not
uch gumde towards his meaning Ihering holds that the meaning 1s merely that he can recover
POS:eZixog ;)3’ 1111t22d12ct,—an extended xlo]"g,e vt Grund d Besitzessch 114 SeealsoC 7 32 5
wrard, loc cit uw
w2y 10 rard, mndscheid, loc cut

6
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considered. How far is a master bound by the unauthorised acts of hig
slave in transactions, essentially not the slave's, but the master's? It ig
obvious that, in a great number of transactions, the actual carrying ouf,
of the contract will be left to slaves, and it is of importance to note
how far 1t is material that the performance, or the breach, is not the
act of the contracting master himself. The story told by the texts
is not consistent at all points, but in general the principle is that a man
is not, apart from his own privity or neglect, liable for conduct of hig
slave in relation to a contract not made by the slave®. Where a slave,
being directed by his master to point out the limits of a property sold
points them out wrongly the land sold is that agreed by the master, not
that pointed out: A redhibiting buyer is indeed liable for damage
done by his familia, but this is by virtue of an express rule of the
Aedilician Edict?,

The rule protecting the master is laid down in general terms
by Ulpian, who says: neque enim esse aequum servi dolum amplius
domino nocere quam in quo opera eius esset usus®. But this lacks pre-
cision: so far at least as culpa is concerned the employment contem-
plated is employment in making the contract. Alfenus, in the case of
a house set on fire by the vendor’s slaves?®, and Labeo in that of a mule
killed by the negligence of a slave let on hire$, lay down the same
rule: a man is not liable, ex contractu, on his own contract for the
culpa of his slave. A little later there appears a difference of opinion.
Oddly enough it is Sabinus of the other school who lays down the rule
as it was stated by Labeo (and his teacher Alfenus), and Proculus who
holds that the master is liable on the contract, subject to a right of
abandoning the slave instead of paying damages”. This text 18 in the
Collatio®. As inserted in the Digest®, it gives as law the view of
Proculus and omits that of Sabinus. On the other hand Paul® dealing
with the case of slaves, let with a property, who steal from the tenant,
says that the locator is not liable ez contractu, but only ex delicto,
noxally. Neratius, a Proculian™, gives a view which, though in form
intermediate, is in essence the view of Sabinus. He says the master is
liable ex contractu on such facts, if he was negligent in employing such
glaves. This of course is personal culpa in the master. Ulpian expresses
the same rule in a text which is not above suspicion of interpolation™.
Another text, by Paul and Ulpian™, says that, where slaves are employed
under a contract, damage done by them may create a claim ex contractu

1 Tt is not necessarily enough to put a man in mora that notice was given to his slave,
though circumstances may make it so: mora or not is a question of fact, 22. 1. 32. pr.

218. 1. 18. 1. The slave might be liable if freed, cp. 4. 3. 7. pr.

821.1.25. L. 144, 4.4.17. 5 18. 6. 12.

8 19. 2. 60. 7. 7 Ante, p. 123. 8 Coll. 12. 7. 9.

292 27.11. 10 19, 2. 45. pr~. 1 Coll. 12. 7. 7; D. 9. 2. 27. 9.

12 9, 2. 11. pr. 13 13, 6. 10. 1—12.
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t the master qui non tam idoneum hominem elegerst.  And Julian
hat, if the man chosen to return a thing lent is one who might
properly be trusted, the master is under no llabll}ty. . On the whole,
this rule that he is liable, if he has shewn culpa in eligendo’, must be
taken to be that of the classical lawyers. ].3ut some texts suggest that
gome jurists were inclined' to .hold that Tes 1psa loquitur, and a man who
employs negligent slaves is himself negligent®. Such a theory is more
likely to be of the sixth century than of the se.c01.1d. It appears in the
Institutes* in connexion with the special liabilities of caupo, etc., and
similar language is used in texts® in the Digest dealing with the same
cases. But it may be doubted if the reasoning is that of the original
text : the rules are a direct creation of the Edict®: they are rather
cases of insurance and there is no need to resort to the hypothesis
of culpa’

The principles that a slave has no authority to make his master’s
position worse, and that liability through him ought to be limited, are
reflected in the texts dealing with his dolus. Dolus is a delict, and we
are told that if a slave’s dolus arises in connexion with an affair which
gives an actio de peculio, the actio dol is de peculio, but otherwise 1t is
noxal®. A master suing can be met by an exceptio dolt for what his
slave did, but only if the transaction, in which it was done, was that
now sued on, and was one in which the slave was employed. If indeed
it was a peculiare negotvum then it is immaterial when or in what
connexion the dolus was committed®, and the same is true if the slave
was his master's actor, i.e. one who had a general authority to act on
his behalf®. We are also told that we may have an exceptio dolz for the
act of our own slave, (so far is he from binding us,) et de eorum dolo
quibus adquiritur™.

A few other illustrations may be given of the principle that the
slave’s intervention in a transaction, which was not his, does not bind
his master. Money lent by a slave can be validly repaid to him™, even
though it was dominica pecunia, provided that in this case the loan was
authorised®®, as otherwise there would have been no alienation of the
money*. The same rule is laid down for the case of deposit by the
slave, or of sale by him. But here it is observed, on the authority of
Sabinus, that this is true only if the other party has no reason to think

agains
says' t

1 13. 6. 20,

2 As to this and the literature, Windscheid, Lehrb. § 401, n. 5.

8 See especially 13. 6. 10. 1—11. In. 4.5. 3.

54.9.7.4; 47.5. 1. 5. 6 Lenel, Ed. Perp. §§ 49, 136.

7In societas, owing to its confidential nature (17. 2. 63. pr.; C. 4. 37. 3) a master who was a
socrus was fully liable for negligence of his slaves, authorised to act, 17. 2. 23. 1.

84.3.9 4a, 9 44, 4. 4.17. 10 44. 4. 5. 3.

1 44.4.4.17. Thisis obscure: the dolus must proceed ex parte actorts (h. t. 2. 2), and the
case must be that of a slave in whom other persons have such rights that they can acquire
through him, and who is contracting for them with his master.

1244, 7,14, 13 46. 3. 35. 14 Ante, p. 158.
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the dominus would not assent to such redelivery?, and doubtless thig
must be generalised. Payment to a slave is not satisfaction of & conditiop
of payment to the master unless the latter consent? A similar ides
governs the rule that if A owes B a res under a will, and C gives B
slave the thing, the right under the will is unaffected. There is here,
however, another point: alioquin consequens erit ut etiam si tu ipse
servo meo eam donaverts, invito me libereris. quod nullo modo recipien-
dum est, quando ne solutione quidem invito me facto libereris’. There ig
no solutio without consent of the person entitled*: he may be in morq
for refusing a proper tender, but till he has accepted it there is no
solutio.

There 1s not much authority as to acknowledgements and receipts
given by slaves apart from peculium. We learn that they can novate,
by order or with ratification®, but not without any authority: in that
case they acquire a new right to the master, without, ipso ture, destroy-
ing the old®. This is so, whether it was the slave’s or the master’s contract:
in the former case one might have thought that as solutio could be made
to him, so might novatio. But novatio is not in fact solutio and it re-
quires that the obligation should be in some way altered, and this would
be to bind the master, and might prejudice him. Conversely we are
told by Gaius that if a slave promises, novand: animo, this is a mere
nullity : it is as if the stipulation had been @ nullo and the old obligation
is unaffected”. This is said quite generally and seems to exclude even
the case of iussum, and the titles in the Digest and Code® dealing with
novation do not mention a novatory promise by a slave. The explana-
tion is to be found in the character attributed to promises by slaves,
shortly to be considered®. In a similar way, though he can take an
acceptilatio®, he cannot give one, even tussu domini.

A slave can give a good receipt for money paid to him™, at least if
he lent the money under authority both to lend and to receive®, and
we may assume, in view of the texts above cited, that the first implies
the second, unless the contrary appears.

Thus, apart from special authority, a slave cannot release or vary in
any way an obligation he has acquired to his master: a fortior:, an
obligation not acquired through him“, A gave B’s slave a mandate to

116. 3. 11.

2 85. 1. 44. pr.—3. If a man undertakes to pay to A or the slave of T, the payment may not

be to T. So a condition of payment to the keres is not satisfied by paying his master.
3 30. 108. 1. 4 5P, 5.

Ibid.; C. 8. 42, 19. 5. 8.
6 46. 2. 16. 7 G. 3. 176, 9; In. 8. 29. 3. 8 46. 3; C. 8. 41.
9 Post, p. 165. 10 46. 4. 11. 1. 1 46, 4. 22,
12 46, 3. 102. 2. 13 C. 8.42.19.

14 Where A’s slave, B, made a contract of maritime loan with X, and X desired a release
from some of the obligations, a release or variation agreed to by C, another slave of A, who was to

Zg v{itf%x 1on the voyage, having certain duties, but no contractual powers, was a mere nullity,
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ay money which A qwed to B. Ee borrowed it from X. 1 In :is
ts the slave put 1% down as received from A. X had not lent the
aceo® with any special reference to A. A was not released and B had
;I:(:;n:‘{ quired an actio mandatt against A thr.ough ,the slave. If1 ;thhad
peen expressly lent for the purpose of paying A’s debil', A wou have
been released, but would have been liable ex mandato . The point is
that if the loan was not in pursuance of the m:'mdate 1t ca’n give no
actio mandati. At the time the money was attributed to A’s d.ebt, it
was already the property of the creditor, and though t}_le tra,l?sa.ctlon be,
ag this probably was, within the slave’s gene.rg,l author}ty, this does not
entitle him to give what is essentially a fictitious receipt.
Under what circumstances did a slave’s contract bind his ma.ste:r,
apart from peculium ? Obligation was a personal matter. Agency_ n
the modern sense was unknown to the civil law. We know tha't at civil
and praetorian law a slave was pro nullo, but that ture naturle?, ‘he was
2 man like another?. Hence the rule: servi ex contractu cz'{)wlzter non
obligantur, naturaliter obligant et obligantur®. Thus his promise creates
a naturalis obligatio, but this obligatio which, as we shall see later,
survives manumission, affects only himself, not his mastert. Here we
are concerned only with the master’s liability to action.

Broadly the slave’s contract did not bind the master apart from the
peculium unless it came within certain categories for which the Pra'etor
established actions, .e. unless it was made under tussum, or as maguster
navis, or as institor, or the master profited. There were, however, some
exceptions at least apparent. .

(i) Inall bonae fider transactions, of the slave, the master was liable
in solidum for his own personal dolus® The rule in stricti turis trans-
actions is not easily made out, owing to the comparative rarity of
references to promises by slaves: there is some obscurity as to the
effect of dolus of the promisor, in general. It is sometimes said that
a promise by a slave could not have any specifically civil law effects, and
was thus in no way different, at least as far as civil law was concerned,
from a mere pact®. Upon the texts it seems that, in classical law, the or'lly
remedy for dolus by the master in such a case was an actio dols, the point
being that it was the slave’s contract and another man’s misconduct.
In later law an actio utilis was, it seems, given against the master”.

17.1.22. 8. . .

Ante, p. 73. Their nullity at praetorian law is only as to their own capacity for right.
44.7. 14, 4" Post, Ch. XX1X. . .

15.1.36; 13.6. 3. 5. Lenel shews that this did not need a special clause in ordinary bonae
actions, though it did in actio fiduciae. Ed. Perp. § 107.

Accarias, Précis, § 506. L

7 4.3, 20. pr. (hortatu tuo is not tussu tuo); 45. 1. 49. pr. The present point is not noted by
Lenel in his remarks on this utilis actio. Ed. Perp. § 102.



166 Actio Quod Iussu [P 1

(ii) Ulpian tells us that if a slave quasi tutor egerit, Severus pro-
vided that a tudicium utile lay against the dominus?, a variant of the
actio negotiorum gestorum contraria. The text expresses no limit. But,
it does not say that the liability was in solidum, and it was probably
limited, like the other actions on a slave’s transactions, to the peculium,
ete. It may be objected that, if so, it would not have been wutilis: it
would have been simply an actio protutelae de peculio, on the analogy
of negotiorum gestio®. The explanation seems to be this. The actio
protutelae was fictitia, though we do not know the exact form? A
slave, though capable of ordinary quasi-contractual relations, could not
conceivably be a tutor. Thus the fiction which would suffice for a
freeman would not serve for the case of a slave. Hence a double fiction
and the designation of the action as utilis®,

We pass now to the four actions above mentioned.

A. Acrro Quop Iussu.

By the Praetor's Edict® the dominus was liable #n solidum on an
undertaking of his slave of either sex®, made iussu etus’. No special
form of authorisation was needed: it might be general or special®, by
mandate® or by ratification®. There is indeed one text which seems to
suggest that ratification was not enough®, but it does not say so and
another text shews that ratification sufficed”. Endorsing the slave’s
chirographum sufficed, and this looks like ratification®. The sussum is
not a command but an authorisation, and the majority of the texts
speak of it as an authorisation to the third party, not to the slave®.
There are a few that do not make this presumption, but none expressly
contradicts it. It is now almost universally held that a communication
to the slave can never suffice to create the liability, unless it involves

1927.5.1.2. Called in the texts actio protutelae, k. ¢. 1. pr., 6, 8. Ulpian.

2 3.5.18. e, however, Lenel, Ed. Perp. § 126.

4 Cp. Lenel on A. institoria utilis. Ed. Perp. § 102. -

515.4; 16. 1. 25; C. 4. 26.13; C. Th. 2. 31, 1.

6 15, 1. 27. pr.; 15. 4. 2. 1.

7G.4.70; P.1.4.6; In. 4. 7. 1; D. 15. 3. 5. 2; 15. 4. pass.; 16. 1. 25; any contract, even
votum, 50. 12. 2. 1. See Sell, Noxalrecht 31. n. 2.

8 . 1. 1. Thus mutus or surdus could authorige, 45. 1. 1. pr.

9 15. 4. 1. 3.
:‘l‘ 15. 4. 1. 6. The language of the text is suspicious: s quis ratum habuerit...sn eos datur.
15. 3. 5. 2.

12 Drechsler (Actio quod iussu, 63 sg.) seeks to reconcile these texts, both from the same part
of the same book of Ulpian. He notes that it is not exactly said that ratification is insufficient.
But it is clear that this is what the writer means. It is more likely, in view of the sv quidem...stn
vero.. su qui(iem...si vero, that the words are due to the compilers (see Eisele, Z. 8. S. 7. 19s¢¢.).

8 15. 4. 1. 4.

14 No attempt is here made to fix on the word sussum a precise meaning which it shall bear
in all 1ts many applications. Bee hereon Mandry, Familiengiiterrecht, 2. 554 sqq.; Roby, Rom.
Pr. Law, 2. 122; Drechsel, op. cit. 17 sgq. It is not necessarily a mandate, for this implies a
desire in mandator.

15 15. 4. pass. and others cited by Windscheid, Lehrb. § 482 n. 6.

18 ‘Windscheid, loc. cit.; Karlows, R. R. G. 2. 1165.
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an indirect communication to thfe ot;.her party. I.t may be' remarked
that this requirement of 'com'mumcatlon to the third pa},lr.t)(f1 is nowhere
expressly assert.ed’. GaluS. m.d‘eed observes t}Tat t‘;he third party tc)on-
tracts with a view to. the liability f’f the df)mznus. But it has been
:nted out that similar language is used in the case of the actio de
pomho where knowledge that a peculium exists is not necessary®. More-
{:Z: this communication could not have occurred where the actio quod
;ussu was made possible only by ratificationt.  Such expressions as
sussu domini cum serve contractum est® are common and imply that the
aquthorisation is communicated to the third party. But‘f elsewhere the
action is given st voluntate domant servus emait®, a.x}d this suggests the
other view. The fact that communication occurs in most of the texts
shews that this is the usual case but not that it is essential. As this
additional liability would hardly be undertaken except as an inducement
to the other party to contract, it seems obvious to communicate it to him,
but not that this should be esseutial to liability. In some of the texts
which speak of iussum to the slave, and are disposed of by Windscheid
as implying indirect communication to the third party’, there is mo
sign of any such step and their plain sense seems to exclude it.

It may be pointed out by way of analogy that where a filius familias
or slave acted as a nauta, the paterfamilias was, by the Edict, liable in
solidum for his receptum, if he received wvoluntate eius®. Nothing is
sald of communication to the extraneus. Thus there is nothing im-
probable in the idea that quod tussu was subject to the same rule. And
the deceptio mentioned in one text was not likely if the fussum had been
communicated to the third party®.

The general result is that while the texts leave doubt as to the
earlier law, they are clear that, under Justinian, the contractor has the
right to actio quod tussu if a tussum exists whether he know it or not®.
It would seem to follow that it is not essential that it be known even to
the slave. Whether the tussum might be a general authorisation to any
one to contract, or must have reference to a specific person cannot be
said from the texts.

. ! Windscheid, loc. cit., cites many texts in the form twssu domint contractum est, but this
Impersonal form proves nothing. Honorius (C. Th. 2. 31. 1=C. 4. 26. 13) declares, for the case
of loans to slaves administering estates away from their master, that there must be express
wssum to the lender. But this besides being a special case is understood by the interpretatio as
laying down a new rule. And it is clear that what it is intended to exclude is pretended 1ussum
bnsgd on4\vords which do not amount to authorisation.

70

- 1.70, 8 Schlossmann, Kieler Festgabe fiir Ihering, 229; D. 15. 1. 19. 1, 32. pr.
415.4.1.4,6. 515. 4. 4. 6 15.8.5. 2.
Teg.15.8.5.2; 46.1. 10. 2; 18. 1. 63. pr.; see also 17. 1. 5. 4.
84,9 .3 3, 9 14.5.4.5

10 The two main texts against the requirement (15. 4. 1. 6; 15. 8. 5. 2) are both suspicious,
15. 4. 1. 4 is not conclusive. The Glossators favoured on the whole the view that communication
to the third party was not needed. Haenel, Diss. Domm. 524. o

! Vangerow thinks (Pand. § 240) that the use of the word tussum shews that communication
to the slave is what is meant. Drechsler thinks the iussum might be to the slave, but the third
Person must have heard of it.  Op. cit. 56, 59, 110. Post, App. 1.
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The liability applies only to contracts of his own slave’, and not of
those acquired after the transaction? and it is to be supposed that ag
previous tussum 18 useless here, so is ratification: the reasoning in
the text would certainly cover it. There must be express words of
authorisation: mere words of confidence and the like do not suffices,
Thus becoming surety for the slave did not suffice: this was acting as a
stranger, and if the fidetussio should be unenforceable, quod sussu would
not liet. A pupil requires his tutor's auctoritas. According to Paul
the tutor himself can give a tussum, and the action will be given,
quod tussit tutor, but only if the transaction was for the benefit of the
pupillus®.  The reason for the restriction is not clear, in view of the fact
that, according to Labeo, the wussum of a curator of a prodigus, furiosus
or manor, and even that of a procurator, suffices without this restriction®,
In the case of actio institoria, curator and tutor are on the same
level”. Paul’s view may be an expression of the idea that the contract
must have relation to the affairs of the person to be made liable. It is
indeed held by some writers® that, this is the case, but there is little
support for this in the texts, this passage not being usually cited in
support of it. On the whole it seems probable that it is merely a
personal doctrine of Paul.

The sussum is revocable in all cases up to the time when the
contract is actually made®. It does not exclude the actio de peculio
though quod tussu is always better. Like other contractual actions it
is available against the heres?, though the tussum itself is revoked by
the death of tussor®

The tussum must be exactly followed. Thus if a slave, authorised
to sell to A, sells to B, the master is not bound®®. But an act in excess
of instructions does not wholly vitiate the transaction: it is valid so
far as the authority goes. If a slave, authorised to borrow at 6 /s
borrowed at a higher rate, the master owed 69/, If a slave, authorised
to sell for 10 sold for 8, the master could vindicate the thing and there
was no exceptro, without indemnification®, These texts shew no trace
of the dispute which existed on similar points in relation to mandate®,

15. 3. 5. 2, 215.4.2. 2. 3 C.Th. 2. 81.1.
415.4.1. 5. 615.4.1. 7, 2. pr.
615.4.1.9. Not a procurator voluntarius. 7 14. 8. 5. 18.

8 e.g. Dernburg, op. cit. 2. §14. See Windscheid, op. cit. § 482; Mandry, op. cit. 2. 553.
Drechsler (op. cit. 70, 76, 84) holds that there must be a reference to the concerns of dominus;
he relies on 15. 4. 1. 5, which however only means, as it says, that fideiussio is not sussio. He
seems to regard the action as excluded bdecause the fideiussio is void: the exclusion is although
it is void. The objection is that the state of mind is different ; there is no intent to adopt the
contract as his own.

915.4.1. 2. 0 G. 4. 74; In. 4. 7. 5. 1 C, 4. 35. 8.
uﬂim ‘(116. 3. 32.4n fin. We are not told the effect of insanity. Probably the analogy of mandate
sufficed.

5 1: %))S. 1. 63. pr. Nor by a pledge in an authorised contract, unless this too was authorised,

W Thd, 15 17.1. 5. 4. 16 G. 3. 161; In. 3. 26. 8.
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h the reasoning which guided those, who there took the view that
d, would apply equally here: nam qui excessit aliud quid facere
Here the dispute is between the principal and the third party,
while in mandate it is between the principal and. his agent : the matter
. not mentioned in the few texts we have dealing with the action ad
Zvemplu’m institoriae, brought by the third party against the prmc1pa,l.’.
This, however, scarcely seems material, and the difference, so far as it
goes, supports the view that. the tussum n.eed not be known to the third
party. His state of mind is not material: what matters is .tha,t the
domanus has declared his willingness to accept a certain 0bl1gat19n3.
The transaction must be by the slave: a dommus.borrowmg and
directing the money to be paid to a slave‘ 18 li.able directly ar'xd not
wod wussw®. In one text the separate individuality of th.e §lave is very
clearly brought out®. If he is in partnership, tussu domini, the latteris
liability is quod tussw with no limitation to quod facere potest. He is
not the partner, and this defence is not available to anyone else, even
heirs or other successors. It is however indifferent® whether the trans-
action be in the master’s affairs or connected with the peculium’.

thoug ;
it was VOl

widetur'.

B. Acrio INSTITORIA.

This action is given by the Edict® against a dominus or domin.a who
appoints a person of either sex, slave or free®, to manage a busmessm:
It applies to all transactions of the business, and is in solidum, quasi
tussu'. The institor may be a servus alienus®, but, if he 1s, the liability
is not accompanied, as in the case of servus proprius, by acquisition of
all the rights also. These vest in the true dominus and the transfer of
them, or their results, can be obtained by an actio negotiorum gestorum
contraria®, Thus where A appoints B’s slave, A will be liable to the
present action and B will, or may, be liable to the actio de peculio™.
The liability rests on the voluntus of the dominus®, and thus if a son or
slave appoints an 4nstifor without actual consent of the paterfamilias,
the latter is liable only to an actio institoria de peculio® The liability
18 perpetual and extends to the heres.

117 1. 5. pr.

% 9. 3.5.30. pr.; 14. 3. 5. 8, 16, 19. pr.; 17. 1. 10. 5; 19. 1. 13. 25, ]

8 Cp. 4. 8. 20. pr. where there was no such declaration. Mandry, op. cit. 2. 565 sqq., takes
a different view.

415.4. 5. 517.2.63. 2.

S Ib.; 15.3.5.2; 15. 4. 1. 1, 5; 16. 1. 25, mostly cited Vangerow, Pand. § 240.

7 As to formulation, post, App. Ir. 8 14. 3. 914.3.7.1,8.

1 14. 3. 1: as to different sorts of vnstitores, 14. 3. 5, 16; P. 2. 8. 2. See also Mayer, Actions
Ezercitoria et Institoria, 25—32.

112.1.929; P.2.8. 1. 2P.2.8.2

18 14, 3. 1. For a case in which he is the slave of the other party, see 14. 3. 11. 8.

1437117, 1. 15 14. 1, 1. 20; C. 4. 26. 1, 6. 16 14, 1. 1. 20.

1714.8.15. It is not affected by freemng the slave: 1f he continues to manage the business,
10 new appointment is needed, 14. 3. 19. 1.
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A pupillus dominus is liable if he appointed auctoritate tutoris, op
if locupletior factus, the liability in that case having an obvious limit,
Apparently on such points the rules are as in the actio quod fussy,
On the death of the appointer, the heres is liable, and will be liable, if
he allow him to continue his management, for future transactions?. Ag
to transactions, vacunte hereditate, the heres, even tmpubes or insane, ig
liable to any creditor who did not know of the death?®, and, according to
one text, even if the creditor did know*; the reason assigned being
propter utilitatem promuscui usus. The fact that actio institoria is
available does not bar other actions to which the transaction may give
a right, e.g. redhibitoria®. But if rightly brought it necessarily excludes
the actio tributoria since, while that refers necessarily to res peculiares,
this refers to dominica mera®,

The liability is only on those transactions connected with the
business to which the man was appointed”. This rule plainly leads
to a number of distinctions, Thus one appointed to buy cannot so
bind his master by selling, and wice versa®. But a loan, for the purpose,
to one appointed to buy, was enough, and if the creditor knew that the
loan was for the purpose of the business, he need not see that the
money is so spent®. A loan of oil to one appointed to deal in oil is
good™, and, generally, if a transaction is within the scope of the employ-
ment a pledge or security in connexion with it is good and imposes on
the master the liabilities of a pledgee®. Where A was appointed to
two distinct functions, to trade in oil, and to borrow money, and X lent
him money in view of the first business, but it was not received for
that purpose, X sued on the assumption that it had been so received,
but failed as being unable to prove this point Novation of the
obligation destroys the actio institoria, the obligativ being no longer
that contemplated by the appointment?,

The liability may be limited in various ways. Thus a number of
institores may be required to act together, or dealing with a par-
ticular person may be prohibited by notice to that person®, or they
may be required to contract only with security’, But the exception
based on such prohibitions may be met by a replicatio dols, if the
defendant do not offer what might have been recovered by the actio de
peculio et in rem verso”. Any other conditions imposed on the power

114. 3. 5. 18,6, 9, 10, 17, 2. 2 14.3.17. 2.

8 14.3.5.17, 17. 2. 4 h.t.17. 3. 5 k.l pr.

6 14.3.11. 7. Post, App. 11,

714.8.5.9—11; G. 4. 71; In. 4. 7. 2, not confined to operations in any one place, 14. 3. 18.
8 14, 3. 5. 12. 9 14.1.7.2; 14. 3. 5. 18, 10 14, 3. 5. 14.

1! If arrha was taken and not returned by an tnstito: to sell, the master was liable, k. t.
5. 15, 16. An <nstitor appointed to lend does not necessarily bind his master by becoming
surety, but if instead of lending money to A he promises it to A’s creditor, this is good, k. ¢.19. 3.

12°14. 3. 18. pr.  As to the point of litis consumptio raised by the text, see post, App. 1.

18 14, 3. 13. 1. 1 h.ot 11 5. 15 Ib.; hot.17. 1.

16 k.t 11, 5. 17 h.t. 17. 4.
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of contracting must be observed : just as they might I_)e barred' f?om
contracting with a person or class, so their contr§0t§ might be limited
to dealings with a person or class. If these I‘eStI.‘ICtIOIlS are repeatedly
changed, in such a way that.cor'lttractors are .def:elved, they do not pro-
tect’. In like manner the liability may be hmlt.ed, or barrfad, by notice
over the shop door2. This must be plain and in a conspicuous placc-e,
and couched in a language locally known?® But if it is duly set up 1t
is immaterial that a contracting person did not see it*.

The liability of the institor does not concern us. Of the master’s
right against a third party it is enough to say that in late law the
principal acquires rights of action against the other party to the con-
tract, though the dnstitor be not his own slave, or even not a slave at
all, provided there is no other way of recovering®. But he always has
an action of mandate, or negotiorum gestorum, against the institor for
cession of his actions and against his master if he was a slave. In this
case it may be only de peculio if the slave offered his own services.
If he should be the slave of the other party, the dominus is not directly
liable, since the contract is made with his own slave. But he can be
sued de peculio, as on the mandate given to his slave, or de wn rem
verso, for the price which he owes to his own slave®.

Lenel” holds that the action for the case where the nstitor is a slave
is properly called utilis: the primary action being that for the contract
of a liber homo. He accounts for the fact that it is not so called in the
Digest on the ground that it was the commonest case, and he shews a
text of Julian, in which the word wutilis does survive®, This case is
however exceptional on other grounds: the tnstitor is the slave of the
other party. Lenel sees in this not the original cause of the epithet
utilis, but the cause of its retention in the Digest. The point is not
very material in substantive law, but the fact that the dominus is
acquiring by his contract with his own slave, a right against a third
person, is, as Lenel himself notes, a reason for hesitating as to whether
the action was the normal actio institoria. He observes however that
Ulpian tells us that it is a sale?, and thus would satisfy the Edict, which
gave the action on actual legal transactions alone. But he does not
Dote that this question was in dispute. Paul, and even Ulpian himself

‘In the case of a son, say definitely that such a transaction was not a

sale®. They are writing long after Julian. It is thus easy to see why

kot 11, 5. 215.1.47. pr.; 14. 8. 11. 2,
814.3.11.3. 1If illegible from any cause, or removed by principal or anyone so that it could
not be seen, the action was not barred, %. . 4.
zh. .3 . 514.8.1,2.
1 14. 3. 11. 8, 12. Tt is a wicarius who is appointed. As to the resulting questions see
4. 71. 5. pr.  The matter is fully discussed, post, Ch. x.
Ed. Perp, § 102, 8 14. 3. 12.

1 9 14.3.11. 8.
0 18.1.¢2; 18. 2. 14. 8.
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he calls the action in this case utilis. In the next text! another excep-
tional case is considered, and there too Julian is cited as holding that,
though on the facts the actio institoria was excluded by consumption,
an actio utilis lay. Here too the institor was a slave. This is hardly 4
likely form, if the action lost had also been an actio utilis, and the
explanation which Lenel offers for the other text, (this one he does nog
note,) namely that Julian’s language has been freely altered, seems
hardly sufficient. On general principles it seems unlikely that the
action which was primary in importance, and in all probability first in
time?, would be called utilis. Nor does the fact, probable in itself, that
the actio was fictitia require that it should be called an actio utilis.

So far the rules of the action are fairly simple, but there is one
point which has been the subject of much controversy. It is the
question whether, and if so, how far, the fact of the appointment, and the
pertinence of the contract to the business, must be known to the other
contracting party® It is clear that if the fact of the appointment and
the relevance of the contract are known, the action lies in the absence
of special restrictions, proper steps to secure the publication of which
must have been taken’ But no text anywhere hints that it is an
essential of liability that the third party know of the appointment, and
when it is remembered that the rules relate to continuous commercial
enterprises, it seems far more probable that there was no such require-
ment, but that the setting up of a man in trade, and so inviting
people to deal with him, imposed on the principal the Edictal liability.
This is confirmed by the words of Ulpian upon the actio exercitoria
which is governed by the same principles: igitur praepositio certam
legem dat contrahentibus®. It is the appointment, not notice, which
creates the situation contemplated by the Edict. Moreover, unless the
praepositio bound, without express notice, it is difficult to see how
Ulpian should have thought it worth while to say: Conditio autem
praepositionis servanda est: quid enim si certa lege vel interventu cutus-
dam personae vel sub pignore voluit cum eo contrahi vel ad certam rem?
Aequissimum erit 1d servari in quo praepositus est’. On the whole the
better view seems to be that the agency need not be communicated.

But the attention of commentators has been mostly turned to the
other part of the question: was it necessary to the liability that the

1 14.3.13. pr. 2 See the opening words of 14. 3. Mayer, op. cit. 36.
8 See Karlowa, R. R. G. 2. 1128; Schlossmann, Kieler Festgabe fiir Thering, 217 89q.
4 Ante, p. 171, 5 14.1. 1. 12, See also 4. 4. 4.

6 14. 3. 11. 5. The same result follows from another remark of Ulpian's, that the actio
institoria is less necessary than the ezercitoria, since in the former case the customer has always
time to make any enquiryjhe thinks fit as to the status of the other party, and contract accordingly,
while in dealing with shipmasters he has often to act in haste without inquiry. 14.1.1. pr
See also 14. 3. 5. 13, C. 4. 25. 5.
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:rd party should have known that the contract related' to t'he busines.,s
o i 'ph the institor was appointed ? The dominant view 1s that this
o necessary, that it was not enough that it had to do with the
t’oo.wass but the },)arties must have also contemplated this. Karlowa®
bu51rzsts, this view, partly on the ground that the words, si etus re:

Sugfm cui praepositus fuerit contractum est?, must grammatically mean
g:vith a view to,” and not merely “ within the scope of.” He adds that

any other view would make the pri'ncipal liable if vthe.institor contractleld
ouly on his own account. The.mtent of the institor to act f.or the
business is thus necessary, and this could have no meaning unles§ 1t were
communicated. All thi§ is of doubtful forge when it is a question of a
piece of positive le?g1s1atlop. Mandry?, taking the contrar‘.y view, den.1es
that eius rei gratia, nomine, causa, need bear the meaning for which
Karlowa contends, but rests his case mainly on the texts. Those that
have played a parb in the controversy are set forth by Schlossmannt
They are not conclusive either way. He observes of the texts?, that
one® has no relation to the action, that the force of another depends on
taking lez to mean a condition of which notice is given, which it d0e§
not imply?, that of another the force depends on understanding permausit
to mean “expressly authorised,” which it need not mean®, that in
another?® there was in fact no existing aathority, and that in the others
the transaction is of an ambiguous nature®. Of the texts cited in reply™
one shews that there was no communication of the agency, and that
this of itself is plainly not regarded as fatal to the action

It may be observed that the arguments, in favour of the view that
the agency must be communicated, seem to confuse two things; intent
to contract in view of the agency and intent to contract in relation to
the business to which the agent was appointed. Thus Karlowa™ infers
from evus ret gratia that the contract must have been made with the
institor, as such. But the res is the negotiatio, not the praepositio, and
even on his own narrow interpretation of the words, they can mean
no more than that it was with a view to that trade and they need mean
no more than that the matter must be connected with the business,
Thus the text lends no support to Karlowa’s thesis. It should also be
noted that the two principal texts™ relied on by the supporters of this
view go no further. They both speak of dealing with express reference
to the negotiatio : they say nothing of the praepositio. The right con-
clusion seems to be that it was necessary to shew that the transaction

L Op. eit, 2. 1128, 9. 3 14. 3. 5. 11, 8 loc. cit.

4 Kieler Festgabe fiir Thering, 219 sqq. 5 As to G. 4. 70, ante, p. 167.

S C.5.39. 3. 713.1. 1. 12. It seems to mean the contrary.

814.8.5.9, Nor is the impersonal form conclusive. 9 h.t.5.17.

1014, 1.1.9; 14. 1. 7. pr. : U 34.1.1.7; 14. 3. 5. 16—7. pr., 18. pr., 19. pr.
12 14. 3, 13, pr. 13 R.R. G. 2.1128, 9. 1414, 1.1.9; 14. 1. 7. pr.
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wasg with reference to the business to which he was in fact praepositys,
In most cases this needed no proof—res ipsa loguitur. But some transse.
tions were ambiguous: a loan of money to a shopkeeper may not be
meant for any purpose connected with the shop. For the lender to be
entitled to the actio institoria he must be able to shew that it wag,
This he may do by shewing that it has been applied to shop purposes
or that its application thereto was expressly contemplated™.

C. Aorio EXERCITORIA.

On nearly all points of principle which concern us, this action is on
the same footing as that we have been discussing. It is a praetorian
remedy modelled on the actio institoria, and therefore later, though it is
described as even more necessary?. The general principle is that the
person who is receiving the profits of a ship, (whether the owner or not,)
called the exercitors, is liable in solidum on the contracts of the person
placed in command of the ship, (who is called the magister navis,)* if
the ship was to serve a commercial purpose and the contract was within
those purposes for which he was appointed®. The purposes covered
money lent for the purposes of the ship, even though not so used, if the
creditor took care to see that it was reasonably necessary, and pro-
portionate to the needs®. Authority is the limit of liability. Voluntas
of the exercitor must be shewn, not merely scientia”. Thus if the ship
carried goods of an unauthorised class, or was otherwise used for an
unauthorised purpose, or was let, without authority, the action was not
available®. If the borrower of money did not say it was for the ship,
and meant fraud ab initio, there was no remedy against the ezercitor®.

A magister must be in command of the whole ship. If, however,
there are several with undivided functions, the contract of any binds
the ewercitor: if they are of divided functions, e.g. one to buy and one
to sell, each binds only within his scope™ Their power may be so
limited that all must act together A contract by one of the sailors
does not give rise to this action: they are not authorised to contract™,
The liability covered, however, ex utilitate navigantium, the contracts of
a deputy appointed by the magister, even though the ezercitor had

1 14.3.17. 8. So substantially Schlossmann, loc. ¢it. For similar case, post, p. 183. The
Edict as restored by Lenel says nothing of notice (Ed. Perp. § 102), but elsewhere L. argues in
favour of the existence of this requirement. See post, App. I.

2 14. 1. 1. pr.; C. 4. 25. 4. But the relative dutes of introduction of the aedilician actions are
very uncertain. Mayer, op. cit. 18—25.

3 14.1.1. 15. 414.1.1. 1.

514.1.1.8,7. Magister might be male or female, slave or free, proprius or altenus, even an
impubes, D. 14. 1. 1. 4.

614.1.1.7,9. Or aloan to pay a debt incurred for such a purpose, %. I. 11.

7 14. 1. 1. 20, 6. pr. 8 14. 1. 1. 12, 9 14. 1. 1. 9-10.

1014, 1.1. 1. u 118 12 h. 1. 14.

18 p, 1. 2. In delict the rule was different. Ib.; 4. 9. 7. 3; ante, p. 122.
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forbidden this, or any, deputy. In this pointf this action (%iffers from the
actio nstitoria’, but the rule shews how little agency in the modern
sense had to do with the matter. ' . ‘

The action is perpetua, is available to and against the heres, and is
not lost by death or alienation of t.he slaw'e?. The case of my slave who
is your magrster gave rise to questions as in the actio institoria. 'I have
an action against you if he contracts with me. 'But tl}e exermto'r has
no direct action against one who contracts with his magister, who is not
his slave. We saw that in the wnstitoria this was allowed on!y as a last
resort®: here it exists only, extra ordinem, at the discretion of the
pragses*. His remedy is to claim cession from his magister, by action
ez conducto, or ex manduto, according as the man was paid or not, and
in the case of a servus alienus this will be limited to the peculium unless
the master was privy to the appointment?.

The exercitor himself may be mau or woman, pater or filius, slave or
free’. If he be a slave or filtus familias the paterfamilias is liable in
solidum, if the exercitto is voluntate eius’. There is mention of a
difference between this, and the rule in enstitoria, due to the greater
importance of the present case. But in fact the text® lays down the
same rule for both, .. that if it is voluntate, the liability is in solidum,
but if only sciente domino, it is either tributoria or de peculio et in rem
verso®. If such an exercitor is alienated or dies, the liability continues
as in the case of a magister™, and is not subject to an annual limit, as
de peculio is®, but this rule applies only where it is not in fact itself an
actio de peculio, as we have seen it may bezz,

A further complication arises if my slave is ezercitor and I contract
with his magister. I can have no actio exercitoria, but if the magister
is free I can sue him?®, and, if he is a servus alienus, his owner. In like
manner if a filtus familias appoints a servus peculiars, or a slave a
vicarius, us exercitor, the paterfamilias is liable only de peculio unless
he approve, in which case he is liable in solidum whether the contract
is with exercifor or maguster, the filius who appointed being also liable™.
The liability on contracts of the ezercitor also in such a case is insisted
on, though the Edict speaks only of the magister. What this action on
the contract of the ewercitor would be is not clear. It is not stated as an

-equitable extension of the ezercitoria : it seems more probable that it

114.1. 1. 5. 2 14.1. 4. 4.

8 Ante, p. 171 414.1. 1. 18.

8 14.1. 5.pr.; h. £. 1. 18; 14. 3. 1, 11. 8, 12.

8 If & free pupallus, enrichment or auctoritas tutoris is needed, 14. 1. 1. 16, 19, 21.

T Ibid.; 4.79.77. 6. 8 14. 1. 1. 20.

9 14. 1. 6. pr.; 14. 1. 1. 22; and see n. 6. 10 14.1. 4. 3.

114, 1. 4.4, 12 4.9.7.6.

18 14. 1. 5.1, The case of his being appointed exzercitor by another is not considered.
1414, 1. 1. 22, 23; 14. 1. 6. pr.  Tributoria if sciens but not volens.
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was an ordinary actio quod tussu, and that the text supports the view
that knowledge of the authority was not necessary in that action?,

D. Acrio DE IN REM VERSO.

This, as we know it, is not strictly an independent action. Tt ig
always found combined with the limitation to the peculium, and is thus
a clause by way of tazatio inserted in the condemnatio of the action,
whatever it may be. 1t expresses the rule that, on a slave’s transaction,
a master is liable, even beyond the peculium, to the extent to which he
has profited. But as the liability has its own rules it can be con-
veniently considered by itself.

The general principle is that a dominus is liable on the contract of a
servus so far as the proceeds have been applied to his purposes? irrespec-
tively of consent or even knowledge®. The action is not subject to an
annual limit, on the death of the slave, and is available against the
herest of the dominus. It is regarded as the owner’s personal
liability, and it is considered in the action before the question of
peculiums®.

The main question is: what is versio ? We are told that a versum is
what is handed to the master or spent on purposes necessary or useful
to him or ratified by him® or disposed of at his orders however
wastefully?, or, generally, used in such a way as would give a procurator
a right of action®. The texts give us many illustrations®. To spend
the money in a normal way on the master’s property is a versio, but not
useless and unauthorised ornamentation of his house®. Money paid to
a creditor of the dominus is a versumn, even, it seems, where the creditor
is the slave himself, since a debt due from the master to the peculium
is, in the developed law, a burden on the pecultum® An acquisition
may be in part versum, and so subject the dominus to this liability only
in part”. Thus, if unnecessary slaves are bought as necessary, they are

1 Of several exercitores, each is liable in solidum (14. 1. 1. 25; k. t. 2, 3), whether one is
magister (k. t. 4. pr. 1) or they have appointed another, slave or free, 14. 1. 1. 25, 4. 2, 6. 1 (and
thus if one of them contracts as customer with the magster, he has actio exercitoria against the
others, 14. 1. 5. pr., perbaps utilis, arg. 14. 3. 11. 8, 12). But if they are actually working the
ship together each is liable only pro rata. Where each is liable sn solidum, there is adjustment
by pro socio.

215.1.1.8, or ancilla. 15.3.1.pr,7.4; C.4.25.1,2; In 4.7.4; P.2.9. 1.

8 15.3.5.1; C. 4. 26. 3; Greg. Wis. 9. 1. 415.2.1.10; C.4.26. 7.

5 15.8. 1. pr; In. 4. 7. 4. No liability for interest, apart from promise.

615.3.5.2,7. 1. Th.t 3.6 8kt

2 15. 3. pass.; In. 4. 7. 4; P. 2. 9.

10 15. 3. 8. 2, 4. In the last case the creditor may take the things away so far as is possible
without damage. Money used about the household, perfumes used by the slave in a funeral in
which the dominus was interested, these are versa; k. ¢.3.1,3, 7.8, In. 4. 7. 4. If your slave

sells me an inheritance belonging to you and you take it away after I have paid a creditor, I can
recover the amount as a versum, 15. 3. 7. 4.

U p. ¢ 3.1, 10. pr. In. 4. 7. 4, even a supposed creditor, if it is recoverable by condictio
sndebiti h. t. 8. 1.

2eg,ht 71 18 k.t 10. 4; In. 4. 7. 4.

3.2
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si for value, but not for price’. A let a farm to his slave, and gave
;?rm oxen. These being unfit, he told him to sell them and buy others,
Tlhe slave sold and bought, but did not pay, l%aving wasted t'he price
received. The new oxen being in the possession of the dominus, the
vendor had the actio de tn rem verso er the difference between t:,he
value of the new oxen and the price paid for the olfi’. A slave owing
his master money borrows and hands the money !;o his master: this is a
versum so far as it exceeds the debt. So far as it does not exceed the
debt it is not a versum whatever else it may be, even though borrowed
at the master’s advice®.

The money would usually be received under express contract?, but
this is not essential : megotiz gestio is enough?, and even condictio
furtiva lies for what a slave has stolen, so far as it is versum®. The fact
that there is another remedy is no bar: money is lent to the slave
of a pupillus by the 